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THE ORGANIZATION OF AMERICAN STATES: 
A GUIDE TO THE FUTURE 


Martin B. Travis, Jr. 


Stanford University 


EGIONAL SYSTEMS have, until recently, waxed and flourished 
R far beyond the expectations of those who drafted the United 
Nations Charter. Their development has expanded the self-defense 
provisions of the Charter — provisions which were included in Article 51 
as a loophole, should the primary purpose of collective security prove 
ineffective. The regional systems have been directed against an external 
enemy, and have developed within a military framework. While the cold 
war has fostered these regional systems, the evolution of a new international 
situation since 1955 has thrust upon them the need to reassess their original 
objectives. Power is no longer so rigidly structured between the United 
States and the U.S.S.R.: Communist China and the Russian satellites have 
imposed changes on the U.S.S.R. policies, the revival of Japan and Ger- 
many has limited United States control of their foreign policies, and India, 
the nominal leader of the neutralists, has symbolized the desired maiden 
who may be seduced by the persuasive attentions of her suitors. Neutralism 
and nationalism now share with communism the focus of international 
attention. 

The recognition of a more complicated world situation, with the result- 
ing need to introduce multidimensional objectives, implemented by a variety 
of procedures, has been reflected in recent meetings of regional organiza- 
tions. In NATO, the military situation has been reappraised in terms of 
the “long haul,” and interest in developing economic and social objectives 
has been revived. The need to maintain the viability of SEATO by realiz- 
ing economic and social objectives was similarly manifest in the 1957 meet- 
ing of foreign ministers. But if the regional objectives of self-defense 
are no longer so pressing, they are also less obtainable. Member states are 
unwilling to make costly military sacrifices when a threat is not so apparent 
and the techniques of defense are so ineffective against modern weapons. 
Freed from their common fear, the lesser states within a regional system 
are more resentful of the hegemonic guidance which frequently results in 
interference, if not intervention, in their external and internal affairs. 

Of the forty-two states in the world with which the United States has 
allied itself in regional defense systems, twenty are represented in the 
Organization of American States. This system further recommends itself 
for comparison with the other regional organizations because of its long 
history (it was established by the Washington Conference in 1890), its 
relative immunity from the cold war (a situation now confronted by other 
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areas), and its acute consciousness of the undesirability of unilateral inter- 
vention. The extent to which the inter-American system has codified and 
institutionalized its regional undertakings, and the manner in which it has 
acted upon these regional commitments, therefore, may suggest the desir- 
able and practical limits of regional activities during the course of the 
next decade. 


THE CoUNCIL OF THE ORGANIZATION OF AMERICAN STATES 


The Council of the Organization of American States has emerged as 
the important decision-making organ for collective intervention. Originally 
intended as an executive organ for the quinquennial inter-American con- 
ferences, the Council has in fact performed the role assigned to the Meet- 
ing of Ministers of Foreign Affairs as the organ of consultation. This 
development has not resulted from any arrogation of authority by the 
Council, but rather from the difficulties involved in assembling the foreign 
ministers from the twenty-one American states for any length of time. 
The development, furthermore, has promoted the effective functioning of 
the system, since members of the Council are in permanent residence in 
Washington and can respond promptly to a developing situation. 

The Council’s proximity to the Department of State once raised the 
fear that its meetings in the Pan American Union fell figuratively as well 
as literally under the shadow of the Washington Monument. These fears 
have not been sustained; the quiet and effective United States representa- 
tive on the Council, Ambassador John C. Dreier, has won the respect 
and admiration of his colleagues. The vestigial trappings of United States 
influence over the Council have long since been removed; Latin-American 
governments have a continuing right of representation on the Council, 
regardless of United States recognition; the chairmanship is rotated an- 
nually, and the delegate from the host government no longer presides as 
a matter of right over every meeting; special representatives, freed from the 
responsibilities of remaining personae gratae with the Department of State, 
may argue freely on behalf of their government’s position. Most import- 
antly, the representatives are the agents of their respective governments, 
and are instructed by their foreign offices. Indeed, Council members have 
been known to analyze a given situation, suggesting the desirable position 
which the Council should adopt, and then conclude with the admission 
that their government would not support it! 

If the United States’ influence is manifest in the Council’s decisions, 
it is not exerted directly, but through the respective governments and the 
foreign offices which instruct their Council representatives. Such influence 
is unavoidable, and is a product of existing political instability, economic 
underdevelopment, and the lack of information. Regimes like those in the 
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Dominican Republic, Nicaragua, Cuba, and Venezuela employ coercion 
at home and solicit the material and moral support of the United 
States abroad to maintain themselves in power. Their votes in the United 
Nations, the OAS, and in the special regional meetings endorse, occasion- 
ally with embarrassing enthusiasm, the United States position on controver- 
sial issues. Other less stable governments make the necessary concessions 
for United States assistance when other means of control, including the use 
of xenophobic appeals, fail. 

It is not coincidental that the nine smallest and poorest Latin-American 
states have each appointed only one ambassador in Washington to perform 
the dual function of representing them in the United States and in the 
OAS Council. Their national economies may be characterized as highly 
dependent upon foreign trade; this trade, in turn, is dependent upon one 
or two raw material exports; and 50 to 80 per cent of these exports are 
marketed in the United States. The role of United States investments in 
some of these countries is proportionately large; Central American em- 
ployees of United States firms which produce or merchandise the key 
exports of bananas and coffee receive almost a third as much as their six 
governments spend annually.? With this sizable economic contribution to 
the productive capacity, the payrolls, the markets, and the taxes of these 
countries, the United States has an inexorable influence in the determina- 
tion of their foreign policies. 

Lack of information also restricts the decision-making processes of these 


countries. Their small budgets limit both the quantity and quality of 
specialists required to assess the developing international situation in terms 
of national objectives and desired procedures.’ The annual governmental 
budgets of the eleven smallest Latin-American governments average $50 
million — small indeed when compared to New York City’s $2,000 million 
or to the proposed $227 million for the Department of State for 1957-58.‘ 
It is not infrequent, therefore, that the annual appropriation for a United 


*These countries include Bolivia, Costa Rica, the Dominican Republic, El Salvador, 
Guatemala, Honduras, Nicaragua, Panama, and Paraguay. Organization of American 
States, Directory (Washington, D. C.: Pan American Union, April, 1957). 


? Samuel Pizer and Frederick Cutler, “The Role of U.S. Investments in the Latin Ameri- 


can Economy,” United States Department of Commerce, Survey of Current Business 
(January, 1957), pp. 5-15. 


* These conclusions regarding the lack of information are drawn from a survey of the 
foreign offices of the “Bolivarian” countries made by the author in 1952 under the 
auspices of a Duke University grant-in-aid. 


*These budget figures are not exact, since they do not account for differing purchasing 
powers. Bolivia’s budget cannot be estimated; at the fixed rate of exchange it is 
$320 million, and at the free rate, $5 million. An arbitrarily generous figure of $100 
million was assigned to Bolivia. Others included: Costa Rica, $33 million; Dominican 
Republic, $108 million; Ecuador, $40 million; El Salvador, $65 million; Guatemala, 
$66.4 million; Honduras, $38 million; Nicaragua, $34 million; Panama, $43 million; 
and Paraguay, $46 million. Americana Annual, 1957, passim. 
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States embassy in one of these underdeveloped countries is equivalent to 
the entire budget for that country’s foreign office. As a result, foreign 
offices lean heavily upon United States sources of information. 

For the above reasons, among others, United States influence over the 
less powerful and less stable Latin-American republics is sufficient at any 
time to guarantee the support of seven Latin-American Council members 
— enough, that is, to reject a proposed recommendation or decision. It is 
not equally clear that under all circumstances, the United States could 
muster the votes of thirteen Latin-American governments — necessary for 
the adoption of Council recommendations. It is pertinent, therefore, to 
examine those circumstances in which the requisite political support would 
be available for the implementation of collective intervention with refer- 
ence to the prescribed legal limits embodied in the regional treaties and in 
the United Nations Charter. 


Tue Lecat CoMPETENCE AND PRACTICE OF THE OAS Council IN 
THE MAINTENANCE OF PEACE AND SECURITY 


The OAS as a Regional Organization under the United Nations 

The Organization of American States has been accorded a restricted 
legal competence for the maintenance of peace and security within the 
Western Hemisphere. The Inter-American Treaty of Reciprocal Assist- 
ance (the Rio treaty) of 1947 and the Charter of the Organization of 


American States (the Bogota Charter)® have formalized this arrangement 
in the hemisphere. The interpretation of these treaties, however, has led 
to certain difficulties which have resulted from the overlapping competence 
of the United Nations in this field. 

The Organization of American States is authorized by these treaties 
to interfere within the context of its status as a regional organization under 
the United Nations, in the affairs of its member states for the purpose of 
maintaining the peace and security of the area. Any conflict between 
the United Nations Charter and the OAS Charter is resolved in favor of 
the former by Articles 103 and 102 respectively of the two instruments.* 
The United Nations Charter imposes four important restrictions on regional 
self-defense and on the regional settlement of disputes. Article 39, to- 
gether with the Uniting for Peace resolution, authorizes the Security Council 


* Both instruments have been ratified unanimously by the American states. Although 
the Inter-American Treaty on Pacific Settlement (Pact of Bogota) was to have been 
the special treaty establishing pacific procedures for the OAS, it has not received 
wide endorsement (only eight Middle American states have ratified it), and therefore 
it is not considered in this analysis. 


* Both the Bogota Charter and the Rio treaty explicitly recognize the superiority of the 
UN Charter. Alone among the regional defense treaties, the Rio treaty embraces 
Arts 52-54 as well as Art. 51 of the UN Charter. Gerhard Bebr, “Regional Organiza- 
tions: A UN Problem,” 49 American Journal of International Law 156 (1955). 





THE ORGANIZATION OF AMERICAN STATES 495 


or General Assembly to determine the existence of any threat to peace, 
breach of peace, or act of aggression, and to recommend or decide the 
necessary measures to be taken.’ The regional organization, therefore, is 
not competent to consider disputes which involve an immediate threat to 
peace, hostilities between armed forces, or the determination of an armed 
aggressor. Secondly, Article 51 permits a regional organization to use force 
in self-defense against an armed attack, but the Security Council, or the 
General Assembly under the Uniting for Peace resolution has the right at 
any time to take such action as it deems necessary.* Thirdly, Article 53, 
paragraph 1, prevents the OAS from authorizing the use of force for any 
other purpose than an armed attack, without the prior approval of the 
Security Council. Finally, Articles 34 and 53, paragraph 4, give the 
Security Council the right to investigate and, if necessary, to recommend a 
settlement for a regional dispute which may be a potential threat to peace, 
although the Security Council also has the duty to “encourage” the employ- 
ment of regional agencies for these disputes in accordance with Articles 33 
and 53. While Article 35 permits member states to bring any dispute 
which may be a potential threat to peace, to the attention of the Security 
Council or the General Assembly at any time, the American states have 
obligated themselves by Article 20 to submit such disputes first to regional 
procedures.?° 

The UN organs thus have obligatory jurisdiction over what might be 
called “major” disputes, while regional organizations have been accorded 
primary responsibility over other disputes which are a potential threat 
to peace, unless the Security Council should elect to consider them. Are 


* Art. 39 of the UN Charter imposes this obligation on the Security Council and permits 
it to make decisions which are binding upon all members. Should the Security Coun- 
cil fail to exercise this responsibility as the result of the veto, the Uniting for Peace 
resolution permits the General Assembly to recommend measures to the member 
states. An interpretive resolution of the UN General Assembly, like the Uniting for 
Peace resolution, is presumed to possess the legal authority of the Charter itself, and 
must be so considered under Art. 103. Report of the UN Secretary General in Pur- 
— of the Resolution of the General Assembly of 2 Feb. 1957, UN Doc. A/RCS, 
p. 8. 

* Art. 51 provides the legal basis for the Uniting for Peace resolution, according to Julius 
Stone, Legal Control of International Conflict (New York: Rinehart, 1954), pp. 
273-74. Cf. Quincy Wright, “Prevention of Aggression,” 50 American Journal of 
International Law 523 (1956). 


* Art, 53, par. 1 of the UN Charter attributes this power to the Security Council, but 
the Uniting for Peace resolution enables the General Assembly to make the necessary 
recommendation authorizing the regional use of force. 


* Art. 36, par. 1 of the UN Charter permits the Security Council to intervene at any 
time while regional proceedings are being conducted, and Art. 37, par. 1 permits an 
American state, in the event the OAS fails to settle a potential threat to peace, to 
submit the dispute to the Security Council. The importance of these additional 
powers of the Security Council should not be exaggerated. Arbitrary interference in 
regional procedures of settlement would not contribute to peace and security. In 
any event, a party to a dispute has the right to invoke Security Council consideration 
of what it deems to be a “major dispute.” See below, p. 496. 
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the American states obligated to submit disputes to the United Nations 
which they believe to fall under Article 39 of the UN Charter, just as they 
are obligated to submit disputes which are a potential threat to peace, 
to the OAS organs? They have no such obligation; it is rather the obliga- 
tion of the Security Council to investigate and determine the character 
of such disputes. But there is every presumption that member states have 
the right to submit disputes they believe to be of this nature to the Security 
Council, and Article 11 of the UN Charter gives them the right to bring 
“any question relating to the maintenance of international peace and 
security” to the General Assembly." Were the situation otherwise, the 
obligatory and exclusive competence of the United Nations over major dis- 
putes would be subject to conflicting and arbitrary definition by the various 
regional organs and would result in the serious derogation of UN authority. 
Once entrusted with a dispute, however, the United Nations may, upon 
investigation, determine that the dispute does not present an immediate 
threat to peace, breach of peace, or act of aggression, and refer it to the 
OAS for settlement. It would seem, therefore, that the Security Council 
failed to fulfill its legal obligation when it refused to place the Guatemalan 
case of 1954 on its agenda (on June 25) for proper investigation before 
determining the nature of the dispute. Indeed, the United States represen- 
tative, Mr. Lodge, declared on June 13 (in relation to the Thailand situa- 
tion), “I hope that I will never live to see the day when a small country 
comes to the United Nations and asks for protection against war and is 
simply greeted with the question, ‘what’s the hurry?’ ” 

Within the limits placed upon it by the UN Charter, Article 3 of the 
Rio treaty establishes a procedure for individual and regional assistance 
(including compulsory nonforceful measures as well as the voluntary 
use of force) in the event of an emergency situation characterized by an 
armed attack across recognized frontiers or against territories under the 
effective jurisdiction of an American state, all of which are within a defined 
area circumscribing the Western Hemisphere. Short of an armed attack, 
Article 6 of the Rio treaty authorizes the appropriate OAS organs to deter- 
mine compulsory diplomatic or economic measures in the event of a poten- 
tial threat to international peace. In order that a potential threat be 


™ Art, 20 of the Bogota Pact has limited this right to the extent that potential threats 
to peace must be submitted first to regional procedures, as permitted by Arts. 33 and 
53 of the UN Charter. 


2 The United States, with the supporting votes of Brazil, Colombia, China, and Turkey, 
kept the issue off the agenda. Denmark, Lebanon, and New Zealand voted with the 
U.S.S.R. to list the dispute. Both the United Kingdom and France abstained. The 
United Kingdom explained its abstention by noting that a negative vote would be 
interpreted as a vote against the OAS, but to divest the UN of its ultimate responsi- 
bility “would be gravely to prejudice the moral authority of the United Nations as 
the world’s supreme organ for the maintenance of international peace and security.” 
UN Security Council, Official Records, 676th Meeting, par. 90 
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considered under the Rio treaty, the OAS Council must declare it to 
affect the territorial integrity, political independence, or sovereignty of an 
American state. This criterion is the only one which the OAS Council 
must employ when considering whether a dispute is serious enough to be 
considered under the Rio treaty and thereby subject to compulsory non- 
forceful measures. Moreover, the Rio treaty makes no distinction between 
potential threats to peace and those involving a great degree of danger 


over which the United Nations has compulsory jurisdiction under 
Article 39. 


OAS Interpretation of its Competence to Maintain Peace and Security 


The power of the OAS Council results not only from the discretion it 
may exercise in determining the nature of a dispute, but also from the prac- 
tice of American states (with the exception of Guatemala) of submitting all 
their disputes to the Council in the first instance. As a result, the Council 
has been in a position to, and has in fact, interpreted its jurisdiction broadly 
at the expense of the United Nations. The Costa Rica—Nicaragua disputes 
of 1948 and 1955 (two of the four which the Council has been responsible 
for settling) have both involved resistance of a state’s national armed 
forces to armed bands of insurgents from the territory of another state. On 
both occasions, press reports indicated that five or six hundred Costa Rican 
insurgents attacked from Nicaraguan territory, and were resisted by Costa 
Rica’s national police force. The morning after the first attack, on 
December 10, 1948, Costa Rica requested an emergency meeting of the 
Council, and three days later the Council, after soliciting the opinions of 
the Foreign Ministers of the United States, Mexico, and the other Central 
American governments, invoked the procedures established by the Rio 
treaty.'* Costa Rica had forewarned the Council three days before the 
second attack on January 11, 1955, and the Council’s response was forth- 
coming on the very day of the attack."* 

These acts are clearly within the definition given for a “breach of 
peace” over which the Security Council or the General Assembly has 
competence.™® Indeed, the Ecuadorean reservation to the investigating 
committee’s report declares that facts and evidence relating to the serious- 
ness of the 1955 dispute were deliberately withheld, and proposes that an 


™For the documentation on these cases, see Pan American Union, Aplicaciones del 
Tratado Interamericano de Asistencia Reciproca 1948-1955 (hereinafter cited as 
Aplicaciones). Also, the OAS Council’s activities as the Acting Organ of Consulta- 
tion are available in OAS Council, Acta. The press, including the New York Times 
and the Washington Post, together with Hispanic American Reports, are essential for 
delineating the background and position of the respective countries on these cases. 
“ Aplicaciones, pp. 19-22; 159-65. 


* Quincy Wright, loc. cit., p. 524. 
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Inter-American Police Force be established on a permanent legal basis.** 
Nothing in the published documentation on these cases suggests that the 
OAS Council considered this problem, and it has been noted that the Rio 
treaty provides no criterion for distinguishing between a ner: disputes 
and potential threats to peace. 

Had the disputes been submitted by the OAS to the UN Security 
Council,” the danger of a Russian veto forestalling effective action would 
have been lessened by the circumstance that the United States was closely 
identified with the guilty state, Nicaragua. In any event, the Uniting for 
Peace resolution could have been invoked in 1955, just as it was for the 
Suez situation in 1956. 

The OAS Council has been more cautious in approving collective action 
under the Rio treaty in the event of intervention which is unaccompanied 
by an overt attack against the territory of a state. When the degree of 
danger has been difficult to determine, and when the United States has 
been uncommitted, the Council representatives have been influenced to a 
greater degree by their ideological predilections. The latter influence is not 
determining in the more serious cases; reportedly Honduras and the 
Dominican Republic were reluctant in approving Council action in the 
1948 Costa Rica—Nicaragua dispute. Ideological factors, however, may have 
been more important in the Council’s rejection of the Haiti-Dominican 
Republic dispute on February 16, 1949. Haiti had charged the Dominican 
Republic with permitting its radio stations to be used by exiled Haitians in 
broadcasting hostile propaganda to their native country. The Haitian case 
evoked political antagonisms in the Caribbean between the “authoritarian” 
regimes in the Dominican Republic, Nicaragua, Honduras, and subse- 
quently Venezuela, as against the “democratic” regimes in Costa Rica, 
Cuba, and Guatemala, among others. During the course of the following 
year, however, the situation did become more serious and the United States 
awoke to the need for promoting stability in the area.’* It is not at all 
unlikely that the Dominican Republic itself fostered the development of 
higher tensions in an effort to secure a full-dress hearing of its case against 
the “Caribbean Legion” in the Council.*® The Dominican dictator, for 
example, solicited from his Congress the power to declare war upon any 


* Aplicaciones, pp. 190-91. 


™ The late Peo Pasvolsky told the writer that UN representatives made a serious effort to 
establish UN competence over the 1948 dispute, but were rebuffed by the United 
States. 


“The United States convoked the Inter-American Peace Committee to consider the 
“Caribbean situation” on August 4, 1949, and Secretary of State Dean Acheson 
declared the United States position in regard to Caribbean instability before the 
Pan American Society on September 19, 1949. Aplicaciones, p. 79. 

® The Caribbean Legion was a nebulous and flexible organization dedicated to overthrow- 
ing dictatorial regimes composed of adventurers, mercenaries, and sincere patriots 
who hoped to restore freedom to their countries. 





THE ORGANIZATION OF AMERICAN STATES 499 


Caribbean state which gave asylum to Dominican enemies, while Haiti 
exposed a conspiracy of Dominican embassy officials to overthrow the 
Haitian government. The OAS Council, therefore, agreed to invoke the 
Rio treaty procedures for both the Haitian and the Dominican complaints. 
Indeed, the Council made it clear in its final recommendation that it 
would not hesitate again in applying the Rio treaty should the intervention 
be repeated.”° 

Withal, it may be concluded that the American states have demon- 
strated, through the Council’s actions, that they support collective inter- 
vention to prevent any government, either directly or through negligence, 
from encouraging conspiracies against any other American government. But 
they have also interpreted their regional treaties expansively at the expense 
of the United Nations and restrictively when the dispute may be a potential 
threat to peace. 


Operation and Effectiveness of the OAS Council in the Maintenance of 
Peace and Security 


Once the OAS Council determined that these disputes were of a 
nature to be settled under the provisions of the Rio treaty, every effort 
was made to secure an effective settlement. Indeed, the procedures estab- 
lished by the Council, and their method of execution, leave nothing to be 
desired. An Investigating Committee of four or five Council members 
for each of these cases** proved to be as thorough and efficient as it was 
expeditious in “around-the-clock” and “on-the-spot” operations. Its recom- 
mendations to the Council in each case were approved with few or no 
changes, and were characterized not only by their understanding of the 
dispute, but also by their practicability and acceptability. A “follow-up” 
committee kept the Council informed on the steps taken by the disputants 
to implement the recommendations, and assisted in drafting acceptable 
final settlements between the parties. These procedures are geared admir- 
ably to the American system — from beginning to end they depend upon 
the co-operation of both disputants; while nonforceful measures have al- 
ways been available, the Council has not yet needed to resort to their 
employment. 

Effective as they are, these procedures are not self-operating. It has been 
fortunate, therefore, that trained diplomats — brilliant and imaginative 
men — have dedicated their careers to the success of the system. One of 
the most able, who alone has been a key participant in all the cases, either 
as chairman of the OAS Council (during the Caribbean disputes in 1950) 


® Aplicaciones, pp. 123-24. 


* One investigating committee was assigned to report on both the Caribbean and Haiti 
cases in 1950. 
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or as chairman of the investigating committee (during both Costa Rica- 
Nicaragua disputes), is the Mexican Ambassador to the OAS, Luis Quin- 
tanilla. The Costa Rican representative on the OAS Council gratefully 
spoke of him in 1955 as “the great Quintanilla, that genial and indefati- 
gable colleague of ours.” *? Likewise the contribution of the Uruguayan 
Ambassador, who has since become the Secretary-General of the Pan 
American Union, José A. Mora, distinguished himself as the chairman of 
the investigating committee for the Caribbean disputes and as chairman 
of the Council during the 1955 Costa Rica—Nicaragua dispute. Finally, 
the contribution of the able United States representatives, Paul Daniels 
and John C. Dreier, who served on all the investigating and the supervisory 
committees, should be noted. Their participation on these committees 
symbolized United States interest in the effective settlement of the disputes 
— a fact of particular importance, when it is recalled that every one of 
these disputes involved either Nicaragua or the Dominican Republic — 
two states which are particularly responsive to United States policies. 

The Council’s effectiveness in these cases is not easily assessed. The 
regional procedures, skillfully manned, and reinforced by the special rela- 
tionship between the United States and the two key disputants brought 
about the immediate cessation of intervention. Pacts of amity were signed 
and pledges were given which committed the parties to more rigid observ- 
ance of more carefully defined rules of nonintervention. Nor can it be said 
that Nicaragua’s second intervention, seven years after its first, reflected 
the failure of the system. It would be more realistic to suggest that the 
successful Honduran intervention which overthrew the Communist regime 
in Guatemala and which received the tacit support of the United States 
prompted the Nicaraguan dictator to embark upon a similar venture against 
Costa Rica. The OAS enforcement of the Rio treaty, furthermore, has 
had a restraining influence on adventurous conspiracies in the Caribbean. 
A tape recording of one of these conspiracies was secured by the intended 
victim during 1956; in it one of the conspirators asked, “What will Quin- 
tanilla say about this?” But the OAS, paradoxically enough, has been 
assisted in its task of maintaining Caribbean stability by revolution and 
assassination. The regimes which tolerated the conspiracies of the “Carib- 
bean Legion” were removed by revolution; a few months after the Coun- 
cil’s final report was made, the Haitian government was overthrown; a 
Cuban revolution in 1952 brought General Fulgencio Batista to power; and 
the anticommunist revolution in Guatemala in 1954 removed the last of 
the original interventionists. Likewise, the assassination of the Nicaraguan 
dictator, Anastasio Somoza, in September, 1956, deprived that country of 
a leader whose personal bitterness towards the Costa Rican government 
had stimulated the recent interventions. 


#2 OAS Council Series Doc. C-d-410. 
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Collective Enforcement of the Monroe Doctrine: 
the Problem of Communism 


There is far less regional agreement on the desirability of collective 
intervention in the event an American government is dominated by the 
international communist movement. United States leadership in this 
field has reflected its global responsibilities for the containment of com- 
munism; in its view, hemispheric stability depends not only on the curtail- 
ment of adventurous filibustering raids, but more importantly on the frus- 
tration of a communist beachhead which would unsettle an already un- 
stable area. The United States sponsored resolutions which declared with 
increasing intensity opposition to subversive communist activities at the 
Bogota Conference in 1948, at the Fourth Meeting of Ministers of Foreign 
Affairs in Washington in 1951, and at the Caracas Conference in 1954. 
At the latter conference, Article 6 of the Rio treaty was in fact interpreted 
to permit the invocation of consultative procedures in the event that the 
political institutions of an American state were dominated or controlled by 
the international communist movement.” As it had the Nazi propaganda 
in Latin America before and during World War II, the United States 
viewed the threat of subversive communism as a particular threat to the 
Monroe Doctrine. 

The Latin-American position on ideological intervention has changed 
with the world situation and the ideological orientation of their respective 
governments. During World War II they accepted on two occasions the 
recommendations of the Emergency Advisory Committee for Political 
Defense of the Continent and adopted a collective nonrecognition policy 
towards Nazi-influenced regimes. Had it not been for the riots in Bogota, 
which temporarily disrupted the 1948 conference there, it is doubtful 
whether the Latin representatives would have approved the resolution on 
the preservation and defense of democracy in America. They did, however, 
extend the condemnation of international communism to other totalitarian 
doctrines.2* While the cold war was just beginning at the time of the 
Bogota Conference, it was clearly in evidence after the Korean aggression 
when the Washington meeting of foreign ministers convened in 1951. 
Here the Latin-American governments readily obligated themselves to 
undertake measures to control communist movements and exchange infor- 


* Resolution XCIII, Tenth Inter-American Conference, Caracas, Venezuela, Report of the 
Delegation of the United States of America (1954), p. 157. Previously Senator Arthur 
Watkins raised doubts about the advisability of using the political expression “inter- 
national communism” in the SEATO treaty because it was subject to many 
interpretations. 


* Ninth International Conference of America States, Bogota, Colombia, Report of the 
Delegation of the United States of America (1948), pp. 84, 266-67 (hereinafter cited 


as Bogota Report). Brazil, Chile, and Peru joined the United States in preparing 
this resolution. 
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mation regarding these subversive activities. When the Caracas Conference 
met, however, a resurgent nationalism in Latin America was replacing the 
co-operation motivated by the shared fear of communist aggression. It was 
a year after the death of Stalin, and two years after the Korean armistice; 
and in addition, Secretary of State Dulles was now requesting that they 
agree to the collective enforcement of the anticommunist policy. Their 
eventual support for the United States resolution at the Caracas Conference 
was given reluctantly, and with the knowledge that the United States, in 
return, would approve resolutions relating to economic assistance.*® How- 
ever, both Brazil and Colombia supported the United States position at the 
UN Security Council meetings to. submit the Guatemalan situation to 
the OAS,** and subsequently nine Latin-American representatives joined 
the United States Ambassador to the OAS in proposing a meeting of 
ministers of foreign affairs to consider the “demonstrated intervention of 
the international communist movement in the Republic of Guatemala.’’*’ 

On the other hand, four Latin-American governments, representing the 
strongest, the most stable, and the most democratic,”* have led the opposi- 
tion to the United States position. They have feared that the lack of 
United States objectivity on this matter will propel the Colossus of the 
North into supporting collective intervention for the purpose of forestalling 
genuine programs of social reforms.?® Had the Guatemalan situation in 
1954 been considered by the consultative meeting of foreign ministers, 
these Latin-American governments would have condemned the inter- 


vention of Honduras which had permitted the mobilization within its 
territory and transit across the Guatemalan frontier of five hundred insur- 


* Philip B. Taylor, Jr., “The Guatemalan Affair: A Critique of U.S. Foreign Policy,” 
American Political Science Review, L (1956), pp. 421 ff. The Latin-American con- 
ferees also deprived the resolution of its title — “Declaration of Caracas” — which 
was given instead to the resolution on human rights and democracy. Both Argentina 
and Mexico abstained from voting on the resolution. 


* These governments declared their position at the June 20 and June 26, 1954, meetings 
of the Security Council. See above, note 12. 


* Aplicaciones, pp. 151-52. These governments included regimes which have been respon- 
sive to U.S. policy for reasons of stability and economic dependence; Costa Rica, 
Cuba, Dominican Republic, Haiti, Honduras, Nicaragua, and Panama. They also 
included President Odria’s rightest government to Peru which was continuing to 
oppress the leftist APRA movement, and Brazil. 


* These included Argentina, Mexico, and Uruguay, together with Ecuador. Since the 
overthrow of Péron, Argentina has abandoned this position, but its present instability 
suggests the possible resurgence of nationalism. The Uruguayan delegate to the 
Caracas Conference announced his government’s support for the anticommunist 
resolution was “without enthusiasm, without optimism, without joy.” During the 
Guatemalan revolution, Uruguayan students stoned the United States embassy and 
American business establishments in Montevideo to protest United States interven- 
tion in Guatemala. Martin B. Travis, “Inter-American Affairs,” Americana Annual, 
1955, p. 421. 


* Luis Quintanilla, “Basic Tenets of Latin American International Policy,” chapter 5 in 
Philip W. Buck and Martin B. Travis, Jr. (eds.), Control of Foreign Relations in 
Modern Nations (New York: Norton, 1957), p. 179. 
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gents. They would have identified this problem with that of the 1948 
Costa Rica—Nicaragua dispute. It is problematic whether the United States 
could have secured a two-thirds majority vote on this issue.*® However, 
close observers are certain that a United States victory would have con- 
firmed the worst fears of the more democratic and stable Latin-American 
governments: it would have been resented by articulate student groups 
throughout the continent, and it would have given rise to a virulent anti- 
Yankee movement which could have been exploited by the communists. 


COLLECTIVE INTERVENTION AND THE ENFORCEMENT OF INTERNATIONAL Law 
Legal Competence of the OAS to Enforce International Law 


In addition to its responsibilities for self-defense and the maintenance of 
peace under the regional treaties, the question arises as to the competence 
of the OAS in guaranteeing the fundamental purposes of the Bogota 
Charter. The answer rests largely with the interpretation of Article 15 
of the Charter which reads: 


No state or group of states has the right to intervene, directly or indirectly, for any reason 
whatever, in the internal or external affairs of any other state. The foregoing principle 
prohibits not only armed force but also any other form of interference or attempted threat 
against the personality of the state or against its political, economic, and cultural elements. 


It is true that the OAS functions primarily as a group of sovereign states, 
co-operating for declared objectives. However, it may also be declared to 
possess a juridical personality, similar to that of the United Nations or 
NATO. Lacking an authoritative court decision on this question, it is 
possible to adduce a legal personality for the OAS, based on criteria 
employed by the International Court of Justice in determining the status 
of the United Nations, and by publicists who had anticipated this opinion." 
Article 103 of the Bogota Charter parallels its counterpart, Article 104 in 
the UN instrument, by conferring limited capacities and immunities upon 


* Assuming that the United States could count on the nine Latin-American governments 
which signed the request to convoke the consultative meeting, it would still need the 
support of four additional governments. Colombia had already demonstrated its 
support at the UN Security Council meeting. The revolutionary government in 
Bolivia had become dependent upon United States economic assistance, while the 
dictatorial Venezuelan regime had been fighting communists at home and was 
dependent upon favorable United States tariff arrangements for its oil exports. With 
the support of these governments, the United States would have all but one of the 
required number. The continuing fiscal crisis in Chile and the growing opposition 
in Congress to its president made the government’s position negotiable. However, 
both Paraguay and Ecuador were oriented toward Péron’s Argentina, and Ecuador 
has subsequently declared its opposition to collective intervention for ideological 
objectives. 

* Ann Van Wynen Thomas and A. J. Thomas, Jr., Non-Intervention (Dallas: Southern 
Methodist University Press, 1956), p. 122, reach no conclusion on this question. See 
“Reparations for Injuries Suffered in the Service of the United Nations,” Advisory 
Opinion, International Court of Justice, Reports 1949, pp. 179 ff. Also Quincy Wright, 
“The Jural Personality of the United Nations,” 48 American Journal of International 
Law 509 ff. (1949). 
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the organization, necessary for the exercise of its functions.*? Article 89 of 
the regional charter obligates personnel of the Pan American Union to 
“refrain from any action that might reflect upon their position as inter- 
national officials responsible only to the Union.” OAS organs are em- 
powered to decide upon nonforceful measures by a two-thirds vote which 
binds all the members.** Furthermore, they are given specific authority to 
carry out these measures.** The OAS may conclude agreements with 
other inter-American organizations and with the United Nations, similar 
to the legal capacity of United Nations organs.** Finally, if the powers of 
the OAS may be implied from the necessity and convenience in carrying 
out its fundamental purposes, from the general principles of law, from the 
legal conscience of the peoples of America, and from the exigencies of con- 
temporary regional life (criteria used by the International Court of Justice 
in determining the status of the United Nations), the OAS may be said to 
possess a legal personality on the regional level. 

As a jural personality, the OAS has been entrusted with special powers 
and responsibilities for limited purposes.** The preamble of the Bogota 
Charter declares that the OAS, as a juridical organization, is a necessary 
condition for security and peace founded on moral order and justice. Like- 
wise, Article 1 of the treaty states that the fundamental purpose of the 
OAS is to achieve an order of peace and justice. Similar references may be 
found in Articles 4b and 5a. It would appear that the OAS has been 
entrusted with a privileged position as the guarantor of international law 


for the inter-American community. Its capacity in promoting international 
law is thus derived from the necessity and convenience of effectively 
developing peace founded on justice. As Article 19 specifically excepts from 
Article 15 measures designed to implement the Rio treaty, and as the inter- 
American treaties of diplomatic and territorial asylum in practice have 


® These powers, together with the capacity to conclude contracts are accorded NATO in 
a special agreement. Art. 4 of this instrument declares that the organization shall 
possess juridical personality. Lord Hastings Lionel Ismay, NATO, The First Five 
Years, 1949-1954 (Paris (7), 1954), p. 225. 

*® Art. 25 of the Bogota Charter and Art. 8 of the Rio Pact are similar in this respect 
to Arts. 41 and 42 of the UN Charter. 


™ Art. 21 of the Rio treaty. 
*% Arts. 43 and 63 of the UN Charter; Art. 53, pars. d and e of the Bogota Charter. 


* To suggest that the OAS has a jural personality does not argue that it is a supergovern- 
ment; and indeed it may well be more conservative than the United Nations. Joseph 
L. Kunz, “The Bogota Charter of the Organization of American States,” 42 American 
Journal of International Law 580 (1948). While Fenwick endeavors to disarm sup- 
porters of the Bricker Amendment by noting that the social and economic provisions 
of the Charter are not legally binding, he does not throw the baby out with the bath 
by suggesting that the OAS is devoid of powers. C. G. Fenwick, “The Charter of the 
OAS as the ‘Law of the Land,’”* 47 American Journal of International Law 281-84 
(1953). Alberto Lleras Camargo, The Organization of American States (Lewisburg, 
Pa.: Bucknell University Press, 1954), p. 16, declares the OAS “has exalted the con- 
cept of national autonomy, and at the same time has gone farther than any other 
society of nations in delegating power to the community.” 
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been unaffected by the proscription on intervention, the fundamental pur- 
pose which inspired the Charter itself cannot be frustrated by the restric- 
tive application of one of its articles. 

Thus interpreting Article 15, OAS organs are prohibited from making 
specific investigations or directing critical recommendations to any Ameri- 
can state on any matter affecting that state’s internal or external affairs 
except as it may be considered under the Rio treaty or may be deemed 
a matter of international law. Should a violation of international law 
reach appropriate dimensions, the OAS Council may declare it to affect 
the sovereignty and political independence of a member state and to be 
subject to the nonforceful measures under the Rio treaty. The Council, 
for example, may regard the failure of a member to submit a legal dispute 
to the International Court of Justice, in spite of its recommendation to that 
effect, as sufficient cause to invoke the Rio treaty. 


Regional Enforcement of International Law 


The American governments have exercised great caution in employing 
collective intervention to encourage respect for international law when the 
dispute or situation cannot be considered under the Rio treaty. In those 
disputes which were considered under the Rio treaty, the OAS Council 
limited itself to securing respect for the nonintervention principle. While it 
was clear from the Council’s final recommendations that no long-run 
solutions to international stability could be found until democratic practices 
were encouraged and basic human rights respected, the disputants were 
nowhere advised of their legal obligations in this regard.*7 The recom- 
mendation declared instead that the principles of human rights and 
democracy should not be interpreted as permitting the violation of the 
nonintervention doctrine. ** They indicated that the Council was not 
prepared to give its own interpretation of the principles of human rights, 
asylum, and the rights and duties of states in the event of civil strife as 
they applied to these situations. Inferentially, the Council recommenda- 
tions suggested that none of these principles had been adequately codified, 
and they declared that further study was in order. 

Five disputes which were not considered by the Council under the 
Rio treaty were referred to the Inter-American Peace Committee.*® This 


* Aplicaciones, p. 128. OAS Council, Resolution V on Caribbean situation of 1950. 
* Ibid., pp. 127-28. Resolutions IV and V. 


* The Havana Meeting of Foreign Ministers (1940), at the initiative of Haiti, approved 
the establishment of this Committee of five members. A Peruvian amendment 
required that the Committee would function only at the request of the interested 
parties. At a subsequent meeting of the Governing Board of the Pan American 
Union, the Dominican Republic, among others, prevented its establishment. Minutes 
of the Governing Board of the Pan American Union (December, 1940), p. 22. The 
Committee was eventually established after the Bogota Conference in 1948, and its 





506 THE WESTERN POLITICAL QUARTERLY 


committee can function only when all parties to a dispute request its serv- 
ices (for this reason the Committee was prevented from considering two 
disputes: Colombia-Peru, 1953, and the Guatemalan situation, 1954). The 
Committee never enters into the merits of any specific case; it only makes 
recommendations of procedure, and the interested parties are free to reject 
its suggestions. The five occasions between 1948 and 1956 on which the 
Committee has functioned have all concerned a challenge to the noninter- 
vention doctrine, and have been related to conspiracies or counter-conspir- 
acies affecting the Dominican Republic and its Caribbean neighbors. Four 
of the disputes involved Cuba, one each involved Haiti and Guatemala. 

In two of the disputes involving Cuba, the Committee has been 
successful in bringing about temporary solutions. The most recent case 
arose in 1956 from the activities of Sanchez Hinojosa, Captain of the 
Dominican National Police, who entered Cuba as an alleged “refugee,” 
negotiated with agents of the Cuban government for arms to overthrow 
the Trujillo regime, and murdered a number of Dominican exiles with 
whom he was “plotting” before he returned to the Dominican Republic to 
report on the hostile nature of the Cuban government. While the Peace 
Committee recommended that the two countries settle the dispute between 
themselves, the Dominican ambassador in Havana was declared persona 
non grata and the Cuban embassy in the Dominican Republic was provi- 
sionally closed. 

The first three of the disputes considered by the Committee (Domini- 
can Republic-Cuba, 1948; Haiti-Dominican Republic, 1949; Caribbean 
situation, 1949) were subsequently deemed to be of sufficient importance 
to be considered under the Rio treaty. On this occasion, the Committee 
members, who are also members of the Council, brought to the discussions 
a helpful familiarity with the cases. The American states have endorsed 
enthusiastically the activities of the Committee at the Caracas Conference, 
which may be taken to indicate their willingness to implement the non- 
intervention doctrine of the Bogota Charter, even when the violation of 
the doctrine cannot be considered under the Rio treaty. 

The American states, through the OAS Council and the Inter- 
American Peace Committee, have thus limited their enforcement of 
international law to the effective support they have given to the noninter- 
vention principle. It may be that the existing cultural, social, and economic 
diversity existing within and among them prevents the standardization of 
human rights and precludes their collective enforcement by the OAS 


members have included the OAS Council representatives from the following states: 
Argentina, Brazil, Cuba, Mexico, and the United States. The success of the Com- 
mittee has encouraged the desire for broader participation; a rotation system has 
been established whereby one new state will be elected every August to replace one 
of the participating states for a five-year term. Consejo de la Organizacion de los 
Estados Americanos, Acta de la Sesion Extraordinaria (August 6, 1956), p. 25. 
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agencies. In any event, the Latin-American countries have preferred to 
ameliorate the abuses of human rights through the individual employment 
of territorial and diplomatic asylum. There also exist divergent attitudes 
concerning whether questions relating to the denial of justice and the 
exhaustion of local remedies are arbitrable. Indeed, the American Treaty 
on Pacific Settlement categorically declared that parties to the treaty 
would refrain from diplomatic representations to protect nationals who 
have available competent domestic courts.*® The United States specifically 
reserved this Article, declaring that it would not relinquish its right of 
diplomatic intervention.*: Finally, the differences between the United 
States and many of the Latin-American states regarding the extent of 
territorial waters are too well known to require an extensive summary. 
The two hundred mile limit of Chile, Peru, Ecuador, and some of the 
Central American states and the nine mile limit of Mexico confiict with 
United States support of the cannon-shot rule. In these important areas of 
conflicting interests, the American states must resort to the co-operative 
regional procedures for the development of law. Indeed, the traditional 
support which Latin-American countries once gave to international law 
may well be declining with the growth of nationalism. Only half of these 
states have obligated themselves to the optional clause of the International 
Court of Justice, and these adherences were all accompanied by 
reservations.** 
CoNCLUSIONS 


Assessment and Recommendations for tiie Organization of American States 


It is clear that divergent political interests in the Western Hemisphere 
have given special significance to the power differentials existing among the 
American states. The Latin Americans suspect that the United States 
will exploit collective intervention in its concern over self-preservation, 
but in the meantime they have reinforced their own nationalism and are 
clinging to the hope that the nonintervention doctrine will be largely self- 
supporting.** The social force of internationalism with its doctrine of col- 
lective intervention is just emerging in the Western Hemisphere. 

If Latin-American suspicions are to be resolved, and a viable OAS 
developed, agreement must be reached on inter-American objectives; the 
question of the existing power differential will then be viewed, as it was 
under the Good Neighbor policy, in terms of its contribution to mutual 


“ Bogota Report, pp. 50-51. Art. 7, American Treaty on Pacific Settlement. 

* Ibid., p. 200. 

“These include Colombia, Dominican Republic, El Salvador, Haiti, Honduras, Mexico, 
Nicaragua, Panama, Paraguay, Uruguay. International Court of Justice, Yearbook, 
1955-56, p. 34. 

* Jorge Castaneda, “Pan Americanism and Regionalism: A Mexican View,” International 
Organization, IX (1956), 383. 
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assistance. First of all, the United States must exercise restraint in the 
pursuance of its security policies in the area. An important step in this 
direction is to recognize the proper competence of the United Nations in 
regional affairs. Since 1936, the Monroe Doctrine has been unleashed 
from its traditionally unilateral and isolationist moorings; regional consulta- 
tion and the Bogota Charter have collectivized the doctrine, the Truman 
and Eisenhower doctrines have divested it of its isolationism, and it now 
remains for the United States to internationalize this historic policy by 
permitting the Latin-American governments to submit major disputes to 
the United Nations for determination. When a Latin-American govern- 
ment believes a dispute is an immediate threat to its territorial integrity 
and political independence, and fears the dispute would not receive 
objective consideration by the regional organization, it should be free to 
appeal to the United Nations where the floodlight of world opinion and 
the balancing of world interests would guarantee a proper hearing. 

United States security in the Western Hemisphere would not be 
jeopardized; Latin America, more than any other area of the world is 
immune from cold war conflicts, and the preponderance of United States 
power is sufficient to permit the time-consuming debates in the United 
Nations without serious risk to its continental position. A two-ocean navy 
has made the Panama Canal less necessary for strategic purposes at the 
same time the atomic-air age has made it less defensible.** The recognition 


of United Nations responsibility for this limited area of regional disputes, 
furthermore, would bring United States policy into harmony with its legal 
obligations under the United Nations Charter, and with its position on 
Middle Eastern questions.*® The United States would thereby eliminate 


“New York Times, April 18, 1957. 


“Cf. Ernst B. Haas, “Regional Integration and National Policy,” International Concilia- 
tion, No, 513 (May, 1957), pp. 438-42. Haas concludes that the voting on cold-war 
issues is no more reliable in the United Nations General Assembly than it is within 
regional groupings, and that the latter may be induced to support the United States 
position on cold-war issues in exchange for economic and colonial concessions. How- 
ever, Quincy Wright has declared that regional defense systems tend to increase 
world tensions and provoke aggression. He is heartened by the development within 
these systems, since the death of Stalin, of built-in checks against aggression. For 
example, the decentralization of the Warsaw system, United States collaboration with 
the Soviet Union in checking Britain and France at Suez, and the British check on 
the aggressive policy of the United States in Formosa and Viet Nam in 1954. He 
concludes, “even if the great alliances continue, they may become systems of checks 
and balances, strong for defense but weak for aggression, rather than power blocs 
in which all will feel obliged to follow and support the most aggressive member in 
any initiative it may take. This course of development might proceed toward the 
elimination of the two great alliances altogether, thus establishing six major centers 
of power within the United Nations.” Quincy Wright, “International Conflict and the 
United Nations” (mimeographed, address given at Carnegie Endowment for Inter- 
national Peace, New York, May 22, 1957, to be published in World Politics, October, 
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its paradoxical position of demanding regional settlements for its own 
sphere of interests in the Western Hemisphere and simultaneously insisting 
that France and Britain submit their Middle Eastern disputes to the 
United Nations. 

It is also incumbent upon the United States to assume the leadership 
in sponsoring the enforcement of international law under the Bogota 
Charter.*“® The OAS Council could delegate its power of compulsory 
investigation of a violation of the nonintervention principle which is not 
serious enough to be considered under the Rio treaty to the Inter-American 
Peace Committee for recommendation of settlement procedures. In the 
event of failure, the Council itself might adopt a recommendation regarding 
the merits of the case. Continuing disregard for its recommendations 
might prompt the Council to determine whether the situation violates the 
sovereignty of an American state, and would therefore be subject to con- 
sideration under the Rio treaty; this it has already done in regard to the 
Caribbean situation. Likewise, a rejection of its recommendation for the 
juridical settlement of a legal dispute might be so considered. While the 
guarantee of human rights has not been incorporated in the inter-American 
treaties, their flagrant abuse has been frequently accompanied by conspira- 
torial intervention, and as such has been subject to Council action. It is no 
accident that every inter-American dispute handled by OAS agencies since 
1948 has involved one or the other of two governments, distinguished for 
their authoritarian nature, and one of which is notorious for its abuse of 
human rights. 

Any delay by the OAS Council in fulfilling these responsibilities im- 
posed by the Bogota Charter imperils the continued existence of the 
inter-American system. It will become no more than a headstone in history 
if it permits the growth of a separatist movement among the Latin- 
American governments which have become suspicious of its activities. But 
it is clear that the catalyst for this needed rejuvenation is the United States 
itself. In no other region could the United States, with so little risk to its 


security, afford to promote this kind of progressive order which it has so 
often endorsed. 


1957). Within the inter-American system, the economic and colonial inducements 
which Haas supports have been accompanied by political support of reliable dicta- 
torial regimes. It would seem that an appreciation of the new international situation 
and the growing resentment of great-power intervention would suggest imposing 
limitations on the continuing effectiveness of regional military alliances both from the 
long- and short-run point of view. 


“Since the completion of this article, the OAS Council successfully induced Honduras 
and Nicaragua to submit their boundary dispute to the International Court of Justice 
for settlement. Alicia Ortiz, “The OAS Steps On,” Américas, IX (August, 1957), 
pp. 9-13. 
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OAS Experience as a Guide for Regional Systems 


There is much that is unique in the operation of any regional system, 
and the OAS is no exception. While culturally the American states are 
almost as heterogeneous as SEATO, and geographically they are united 
only by virtue of the Mercator maps, they do possess a tradition of 
co-operation and dedicated leadership which have been reinforced by the 
special political and economic influence of the United States. For these 
reasons, the effective action programs of the OAS are not easily transferable. 

Nevertheless, lessening cold war tensions and growing nationalism in 
the Middle East, Southeast Asia, Japan, and Germany suggest that other 
regional systems are being confronted by a poltical situation comparable 
to that in which the OAS operates. Lesser states in regional systems are 
no longer prepared to make the same sacrifices required for collective self- 
defense and their political co-operation is now laced with suspicion and 
resentment of hegemonic members. As the threat of Russian aggression 
recedes, they will be conscious of the greater need for safeguarding their 
independence from the intervention of a great power ally, rather than from 
external aggression. If these regional systems tended to provoke the com- 
mon enemy in times of crisis, they are now endangering the peace by 
divisive quarrels which could invite aggression. Under these circumstances, 
collective security under the Uniting for Peace resolution provides a better 
guarantee for United States security interests and for the lesser states’ con- 
cern in preserving their independence from the intervention of allies as well 
as from the aggression of enemies. 

The OAS experience suggests, therefore, that regional organizations 
elsewhere should shift their emphasis to economic and social objectives. 
Regional co-operation then would be prompted by the state’s interests in 
the welfare of its citizens. These objectives better accord with the con- 
temporary desires of the lesser states, and are more immune from the 
threat of intervention by hegemonic members whose vital interests in self- 
preservation would be diverted to United Nations channels.*7 But such 
a development requires more than financial and technical assistance. It 
also demands respect for the evolving rules of international intercourse. 
Without this respect, guaranteed by conciliation and arbitration agreements, 
the host of intimate relationships between states will result inevitably in 
the undesired pattern of coercive interference by the most powerful. As 
John Foster Dulles declared in 1929, the year of the Paris Peace Pact, “I 
suppose that it is inevitable that nations interfere with each other and 
influence each other. If so, I submit, there may be situations where inter- 


“ Karl Loewenstein, “Sovereignty and International Co-operation,” 48 American Journal 
of International Law 242 (1954). The author notes that intense regional co-operation 
for purposes of self-preservation in NATO has led inevitably to intervention by the 
United States. 
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vention by military force is the most humane procedure.” However, Mr. 
Dulles admitted, “We can well afford to explore the possibilities of 
developing some machinery for carrying out intervention, when necessary, 
through an international and impartial process.” “* If collective inter- 
vention on the regional level is reserved for the purpose of compelling 
respect for principles and procedures which the member states have 
endorsed and which are directed towards the welfare of citizens, viable 
regional organizations may be expected to contribute to the long-run inter- 
national objectives of peace with justice. 


* John Foster Dulles, “Conceptions and Misconceptions Regarding Intervention,” Annals, 
CXLIV (1929), 102. 





DELIMITING “DOMESTIC JURISDICTION” 


Joun M. Howe 


East Carolina College 


of, the United Nations Charter needs clarification. When the tenth 
General Assembly failed to set a date for calling a conference to 
review the Charter,’ it delayed a decision on this problem, for amendment 
of that article undoubtedly would have been one of the topics of discussion 
at such a conference.? However, events of that session — the admission of 
sixteen new members to the United Nations* and the walkouts of the dele- 
gations of France and the Union of South Africa protesting the Assembly’s 
inclusion on its agenda of items that these nations regarded within their 
respective domestic jurisdictions — may result in some basic changes in the 
application of the reservation. These events will influence the application 
of the domestic jurisdiction reservation in two ways: (1) the decision on a 
plea of domestic jurisdiction will be made by a General Assembly with 
altered voting blocs which may take advantage of the precedent of deter- 
mining domestic jurisdiction on the basis of rather vague findings; (2) the 
defendant state before United Nations organs may no longer rely heavily, 
or at all, on legal arguments, but upon unilateral action such as a walkout. 
The admission of new members may result in significant changes in 
voting alliances when the General Assembly deals with domestic juris- 
diction questions. The new members strengthened the Communist bloc 
and the Asiatic area more than other groups. These two groups can be 
relied upon to favor United Nations proceedings against colonial policies of 
Western European countries and national policies affecting human rights 
(excepting, of course, their own policies on human rights); in the past they 


Te DOMESTIC jurisdiction reservation in Article 2, paragraph 7, 


* The Assembly adopted a resolution setting up a committee to study the organization and 
procedures for a review conference, as well as a time and place for such a meeting, but 
it delayed a final decision until its 1957 session. General Assembly, Official Records, 
10th Sess., Plenary Meetings, p. 370. Cited hereafter GAOR. 


* The anticolonial countries have long wanted to delete the reservation from the Charter and 
one observer has suggested that one of the reasons for delaying the conference was 
the fear on the part of the colonial powers that this rather weak protection of colonial- 
ism might be taken from them. Thomas J. Hamilton, “Colonial Issues Open New Rifts 
in the U.N.,” New York Times, October 9, 1955, Sec. 4, p. 3. 

*The new members, in order of their admission, are Albania, Jordan, Ireland, Portugal, 
Hungary, Italy, Austria, Romania, Bulgaria, Finland, Ceylon, Nepal, Libya, Cambodia, 
Laos, and Spain. Subsequent admissions of the Sudan, Morocco, Tunisia, Japan, and 
Ghana are expected to have substantially the same effect as the earlier admissions. 

*GAOR, 10th Sess., Plenary Meetings, p. 196; ibid., 10th Sess., Ad Hoc Political Committee, 
p. 5. The General Assembly dealt with two cases involving France (the Algerian 
question and the Moroccan question) and two involving South Africa (the treatment 
of Indians in South Africa and the question of race conflict in South Africa resulting 
from policies of apartheid), but the walkouts occurred in connection with the Algerian 
question and the apartheid question. 
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have been very active in support of resolutions calling upon France and the 
Union of South Africa to change their respective policies in regard to 
North African territories and the treatment of Indians and other minority 
groups. It is conceivable that a large part of the political, social, and 
economic affairs of nations that have heretofore been protected from United 
Nations intervention (though imperfectly, to be sure) through a lack of 
two-thirds majority support in the General Assembly will now be dealt 
with by a General Assembly that will contain a majority disposed to 
make far-reaching recommendations in the field generally regarded as 
domestic. In view of this change, it may be worthwhile to examine the 
finding that this new majority will be called upon to make when it is faced 
with a domestic jurisdiction plea. If the majority is relatively unlimited by 
the necessity of determining that a specific legal situation exists, it is free 
to make a decision more political in its nature. If this same majority must 
find a specific legal obligation in order to declare its competence, its freedom 
of action may be considerably restrained. 

The French and South African walkouts apparently accomplished the 
purposes of those two delegations; the General Assembly dropped the 
Algerian item from its agenda and rejected the major portion of the draft 
resolution on the apartheid question.* Aside from the complex factors 
which may have influenced the General Assembly in its decision to forego 
further examination of these two matters in the tenth session,’ a precedent 
may now be established to the effect that a nation which does not get sup- 
port in its domestic jurisdiction plea can make its plea effective by refusing 
to participate in the proceedings. The development and possible results 
of such a precedent deserve some consideration. Undoubtedly, the full 
development of such a precedent would greatly lessen the effectiveness of 
the United Nations. 


* On this possibility, see the New York Times, December 15, 1955, p. 12; ibid., December 11, 
1955, Sec. 4, p. 3. On the other hand, the possibility of a trend toward more caution in 
dealing with alleged domestic jurisdiction questions has been suggested. Following the 
Assembly’s decisions to drop the Algerian and South African questions, a New York 
Times editorial writer concluded that the Assembly “presumably will refrain in the 
future from intervening in situations which, however distressing, are not properly 
matters for international action.” December 18, 1955, Sec. 4, p. 6. It is too early to 
assess the extent of change on this point, but it does seem that any prediction of change 
in United Nations practice must be tempered by an appraisal of the probable stands 
of the new members. 


* On November 25, the General Assembly voted unanimously to drop the Algerian question 
from its agenda. GAOR, 10th Sess., Plenary Meetings, p. 371. On December 6, the 
Assembly passed parts of a resolution relating to the apartheid question but rejected 
the parts most objectionable to South Africa. Besides disposing of the question for that 
session, the General Assembly discontinued the special commission on the racial ques- 


tion in South Africa and rejected a proposal to retain the item on the agenda for the 
next year. Ibid., p. 404. 


"In the explanation of votes following the deletion of the Algerian item from the agenda, 
some of the delegates called attention to the necessity of French participation during 
the forthcoming Assembly debate on disarmament. Ibid., pp. 371-81. 
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THE Finpincs ON Domestic JuRISDICTION PLEAS 


It does not appear that the organs of the League of Nations or of the 
United Nations have analyzed carefully what an international organ must 
find in order to declare a matter within its competence. This failure seems 
to have resulted from a lack of understanding of the nature of domestic 
jurisdiction and of the operation of reservations to protect that jurisdiction. 
Two related questions arise in connection with the nature of the required 
findings: (1) Can a domestic jurisdiction plea be decided in a preliminary 
way or can it be decided only after a full discussion of the merits of the 
case?® (2) In determining domestic jurisdiction, is the mere allegation 
on the part of a party to the dispute that international law is involved 
sufficient to remove a matter from domestic jurisdiction, or is it necessary 
to go further and establish a prima facie case or to find that the inter- 
national law relied on regulates the subject matter of the dispute to the 
extent that a state’s policies are in clear conflict with its international 
obligations? The relationship of these questions causes them to be dealt 
with in actual cases simultaneously and that is the manner in which they 
will be dealt with here. 

The language of domestic jurisdiction reservations implies that their 
application cannot be determined in a preliminary manner, but only by 
some examination of the merits of the case. In other words, an examination 
of the substantive law involved is required. This implication follows from 
the fact that two different competences are involved—that of the state 
and that of the international organization. The determination of the 
first competence is a question of a substantive nature which can be decided 
only by an examination of the obligations of a state to determine whether 
it is free to act with discretion. The determination of the second com- 
petence (often regarded as a preliminary question) should follow the 
determination of the first, for the obvious intention of the domestic juris- 
diction reservation is to declare the lack of competence of international 
organs in matters in which states are free to act with discretion. It is easier 
to state this principle than it is to apply it in a specific case, which is prob- 
ably the best reason for the divergence between principle and practice on 
this point. The language of the reservations is by no means as clear regard- 
ing the degree in which a state must be obligated in order for its discretion 
to be limited, and on this point practice has not been consistent. 


® This question was taken up briefly by Lauterpacht in 1930, at which time he criticized the 
Permanent Court’s Nationality Decrees opinion at the point where it provided for a 
preliminary judgment on the domestic question (separated the question of jurisdiction 
from the merits of the case) by saying that “it is of more theoretical than practical 
value.” “The British Reservations to the Optional Clauses,” Economica, X (1930), 153, 
note 33. In a recent article, C. H. M. Waldock took issue with this criticism, but found 
that the World Court practice has been to join the questions of jurisdiction and merits. 
“The Plea of Domestic Jurisdiction Before International Legal Tribunals,” British 
Year Book of International Law, XXXI (1954), 112, 115-41. 
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The question of two separate competences was dealt with by two com- 
mittees that the Council of the League of Nations established to assist it 
in the Aaland Islands case. The first committee to report appears to 
have realized that the competence of the Council depended on the sub- 
stantive question of Finland’s competence to govern the Islands without 
outside interference. It found that Finland lacked such competence 
because the separatist movement in the Islands (the source of the dispute) 
began “at a time when Finland had not yet acquired the character of a 
definitively constituted State.” * Consequently, the committee concluded 
that the dispute did not refer to a question which was within the domestic 
jurisdiction of Finland and that the Council, therefore, was competent to 
make any recommendations which it deemed just and proper in the case.*° 
The second committee, called upon primarily to recommend a course of 
action, viewed the operation of the domestic jurisdiction reservation in a 
different way. It stated that the question was outside Finland’s domestic 
jurisdiction because it was necessary to submit it to the high authority 
which the League of Nations represented in the eyes of the world.” 
Although this latter view was not generally adopted during the interwar 
period, it has received considerable acceptance in United Nations practice. 

When the Permanent Court of International Justice was requested, in 
the Tunis-Morocco Nationality Decrees case, to give an advisory opinion 
on the League Council’s competence to deal with a dispute regarding a 
matter which France claimed was domestic, the representative of the 
complaining state, Great Britain, said in his opening statement before the 
Court that a preliminary question was involved and that he would not 
attempt to make good his various contentions on the merits of the case.** 
In his argument, the British representative made two points. (1) In the 
event of a dispute between two states in which a party relies on inter- 
national treaty rights, the other party cannot make a unilateral finding that 
no such right exists. The dispute over the existence of the right is not 
within domestic jurisdiction. (2) Once the international organ begins to 
examine the situation to determine whether there is a right, it must find 
that the domestic policy complained of is inconsistent with the treaty 
obligations of the state making the policy. After setting forth this distinc- 
tion, the British representative discarded it and proceeded to argue that the 
mere fact that the parties to the dispute allege international treaty rights 
removes not only the determination of the nature of the matter in dis- 


*® League of Nations, Official Journal, Special Supplement No. 3, October, 1920, p. 14. Cited 
hereafter OJ. 


* Ibid. 
* OJ, September, 1921, p. 704. 


* Publications of the Permanent Court of International Justice, Ser. C, No. 2, p. 23. Cited 
hereafter PCI]. 
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pute from domestic jurisdiction, but it also removes the matter itself from 
domestic jurisdiction. 

The French representative argued that it would be necessary to discuss 
the substantive issues involved and he proceeded to examine the treaty 
provisions relied on by both sides in an effort to show that they did not 
constitute an international obligation on the part of France." 

The Court refused to follow the French argument. In its statement on 
the finding that was necessary when a domestic jurisdiction plea is entered, 
the Court provided for a provisional finding when it said: 

... when once it appears that the legal grounds (titres) relied on are such as to justify the 
provisional conclusion that they are of juridical importance for the dispute submitted to the 
Council, and that the question whether it is competent for one State to take certain 
measures is subordinated to the formation of an opinion with regard to the validity and 
construction of these legal grounds (titres), the provisions contained in paragraph 8 of 
Article 15 cease to apply and the matter, ceasing to be one solely within the domestic 
jurisdiction of the State, enters the domain governed by international law.” 

The Court has here defined the sphere of a state’s domestic jurisdiction in 
a substantive manner, by saying, in effect, that it is that sphere not regu- 
lated by international law or treaty law; but it has proceeded to define the 
Council’s jurisdiction in a manner that does not require a complete finding 
on the individual state’s competence. The Council’s jurisdiction begins 
when once the legal grounds relied on justify the provisional conclusion 
that they are of juridical importance for the dispute. This is simply a 
finding that the legal grounds relied on have some relevance to the case. 
The degree of relevance that was necessary in this particular case was 
slight. In its examination of the legal grounds relied on by the parties, 
the Court concluded in each instance that a decision on the opposing 
contentions necessitated an examination of international law; therefore, 
the question was no longer solely within domestic jurisdiction. Regarding 
one of the French arguments, the Court said: “Since, even assuming the 
French contention to be correct, the question whether France possesses 
such competence . . . would still depend . . . on the construction to be 
placed upon the most-favored-nation clause,” this question is not domestic.'® 

Although the cases involving domestic jurisdiction during the interwar 
period did not solve the problems of applying domestic jurisdiction reserva- 
tions (particularly those regarding the degree in which a state must be 
obligated in order for its discretion to be limited), there was an underlying 
assumption that the League of Nations organs should determine the sub- 
stantive content of domestic jurisdiction of the parties to a dispute before 


* Ibid., pp. 215-17. 
* Ibid., Ser. B, No. 4, p. 26. 


* Ibid., pp. 28-32. Italics added. For a statement on the irrelevancy of the law relied upon 
in this case see Louis Le Fur in Annuaire de l'Institut de Droit International, XXXVI, 
Tome 1 (1931), 35. 
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declaring their own competence. United Nations organs have emphasized 
nonlegal criteria in examining the substantive content of domestic juris- 
diction and they have tended to approach the problem from the point of 
view of the international organ’s competence. It is difficult to distinguish 
those who would examine the substantive content of a state’s domestic 
jurisdiction in a nonlegal manner from those who approach the whole 
question from the point of view of the international organ’s competence; 
the same delegations appear to do both at once and the results, for all 
practical purposes, are the same. However, the finding in each case is 
sufficiently different to warrant some separateness in treatment. 

Two approaches have been taken when a United Nations organ has 
examined the substantive content of a state’s domestic jurisdiction. One 
group, taking an objective approach similar to that in League of Nations 
practice, has attempted to base its argument for or against competence 
on law. Since the discussions on this point have made no significant contri- 
butions to League of Nations practice, further elaboration is unnecessary. 
The other group has insisted that the decision on the domestic jurisdiction 
plea is of a political and moral nature and not merely a question of law.*® 

A few statements by delegates to international organs show that the 
nature of the finding required for the nonlegal approach is subjective and 
varied. In the discussions on the relations of members of the United 
Nations with the Franco Government, the French delegate said that the 
matter was not within domestic jurisdiction because the Spanish regime 
had been branded by the United Nations at San Francisco and London 
and the three great powers at Potsdam as being “incompatible with the 
new international order.” 7 When the General Assembly investigated the 
charges that human rights were being violated in the Soviet Union, the 
Egyptian delegate said that it was “unquestionable that the competence of 
the General Assembly had been thoroughly established,” because, among 
other things, the Soviet delegation “had taken part in the discussion of the 
draft” of the declaration on human rights.** When the South African case 
was before the General Assembly, the United States delegate said the ques- 
tion was not domestic because “discrimination was clearly contrary to the 


* For example, the delegate of Egypt said, regarding the South African question: “It goes 
without saying that every problem has numerous aspects: political, legal, humanitarian, 
and others. But to determine the character of any problem we should base our judg- 
ment on the overriding element, and in the problem we are facing today it is quite 
obvious that the political character overshadows all others.” GAOR, Ist Sess., 2nd 
Part, Plenary Meetings, p. 1038. During the discussions on the Indonesian case, the 
Chinese delegate said: “Legally you may be right, but that kind of legality does not go 
far. It may create more troubles and more problems in this world.” Security 
Council, Official Records, 2nd Year, No. 68, p. 1685. Cited hereafter SCOR. 


* Ibid., 1st Year: 1st Ser., No. 2, p. 169. 
* GAOR, 3rd Sess., Part 1, Sixth Committee, p. 747. 
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spirit of the Charter” and because “all the great religions had proclaimed 
the equality of men.” ” 

Those who approach the problem from the point of view of the inter- 
national organ’s competence (without first examining the state’s com- 
petence) apply the doctrine of “international concern.” *° This doctrine 
appears to have been developed through a loose application of the excep- 
tion at the end of Article 2, paragraph 7, which provides that the domestic 
jurisdiction principle shall not prejudice the application of enforcement 
action under Chapter VII. The provision that matters are removed from 
domestic jurisdiction (or can be acted upon by the Security Council regard- 
less of their domestic character) when they constitute a threat to the peace, 
breach of the peace, or act of aggression places the Security Council under 
some pressure to make a finding that a situation is at least a threat to the 
peace when a party before it claims domestic jurisdiction. However, instead 
of finding that a threat to the peace existed, a subcommittee dealing with 
the Spanish case established the precedent for finding that matters less 
serious than a threat to the peace are not domestic when it said that 
the matters brought before the Security Council in relation to Franco Spain are of so serious 
a nature that the Security Council, in discharging its primary responsibility for the main- 
tenance of international peace and security, should not allow them to pass from its notice 


simply because it is unable to take the direct enforcement measures proposed in the Polish 
draft resolution.” 


Following this reasoning, the Security Council and the General Assembly 


can find that a matter is removed from domestic jurisdiction to inter- 
national concern when it becomes a potential threat to the peace. In such 
a situation, the international organ has only to find that the matter war- 
rants its concern. Such a finding is not dependent upon the substantive 
jurisdiction of the individual state; a state may well have no obligations 
regarding a matter and yet a dispute over the matter may be of inter- 
national concern.”* Several delegates, including those of the United States 
and France, have made statements implying that a matter is removed from 
domestic jurisdiction to international concern by its “great international 
importance.” 7° 


* Ibid., 5th Sess., Ad Hoc Political Committee, p. 275. 

” For the development of this doctrine, see Lawrence Preuss, Article 2, Paragraph 7 of the 
Charter of the United Nations and Matters of Domestic Jurisdiction (Paris: Libraire du 
Recueil Sirey, 1949); John M. Howell, “Domestic Questions in International Law,” 
Proceedings of the American Society of International Law, 1954, pp. 90-99. 

™ SCOR, Ist Year: 2nd Ser., Special Supplement, Report of Sub-Committee on the Spanish 
Question, p. 5. ‘ 

* For a criticism of the criterion of international concern because of its “vagueness” and a 
statement supporting a legal approach to the problem as a “great simplification of an 
intricate problem,” see G. G. Fitzmaurice, “The Law and Procedure of the International 
Court of Justice: International Organizations and Tribunals,” British Year Book of 
International Law, XXIX (1952), 36-37. 

* SCOR, 2nd Year, No. 68, p. 1657; ibid., 3rd Year, No. 134, p. 10; GAOR, 3rd Sess., Part 
2, Ad Hoc Political Committee, p. 77; ibid., 5th Sess., Ad Hoc Political Committee, 
p. 256. 
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United Nations practice has not established the point in the discus- 
sion when a finding on the plea of domestic jurisdiction should be made; 
however, certain tendencies have developed in connection with this 
problem. A state pleading its domestic jurisdiction often claims that inclu- 
sion of an item on the agenda of the international organ is a violation of 
domestic jurisdiction.** Attempts to limit discussion of alleged domestic 
affairs by calling for a preliminary decision on the question of competence 
have been generally unsuccessful.*®° There is general agreement that an 
item must be on the agenda of the international organ before it can be 
examined sufficiently to make any finding on the plea.** There is an 
implication that the finding cannot be made until the whole question has 
been discussed and the organ is ready to vote on the substance of the 
dispute.** An affirmative vote on a recommendation regarding a matter 
in which a domestic jurisdiction plea has been raised implies the finding 
that the matter is not domestic;”* a negative vote could imply that the 
matter is domestic or that, even if it is not, the recommendation is 
unsuitable. 


When the Indonesian case and the Anglo-Iranian Oil Company case 
were before the Security Council and the International Court of Justice, 
respectively, the international organ’s competence to issue orders prior to 
the finding on the plea of domestic jurisdiction was questioned. In the 
former case, the Security Council adopted resolutions calling upon the 
parties to “cease hostilities forthwith” and establishing a commission to see 
that the cease-fire order was carried out.” On the issue of whether the 


™ SCOR, 6th Year, 559th Meeting, pp. 8, 9-10; GAOR 3rd Sess., Part 1, General Com- 
mittee, p. 11; ibid., 3rd Sess., Part 2, General Committee, pp. 10, 30. 


* This development is at odds with the precedent of the Court in the Tunis—Morocco case. 
See pages 515-16, above. 


* See, for example, SCOR, 2nd Year, No. 77, p. 2025; ibid., 2nd Year, No. 82, p. 2149; ibid., 
6th Year, 559th Meeting, pp. 2, 3, 6, 8; GAOR, 3rd Sess., Part 2, General Committee, 
p. 32. For discussion of United Nations practice on this point, see Quincy Wright, “Is 
Discussion Intervention?” American Journal of International Law, L (1956), 102-10. 

* An exception can be seen in the statement of the Colombian delegate during the Indone- 
sian case when he called for Security Council action at the moment, because of the 
urgency of the situation, and a decision on the matter of competence later when there 
would be more time. SCOR, 2nd Year, No. 68, p. 1681. 


* While the Iranian case was before the Security Council, the President (Brazilian delegate) 
said: “Although in several instances members have raised in their statements the 
exception of incompetence under Article 2, paragraph 7, of the Charter, the Council 
has always felt that the matter of competence should be considered and decided upon 
within the framework of a given draft resolution before the Security Council. . .. Such 
an approach to the question of competence recognizes that the Council will not be 
able to determine whether it is competent or not to deal with the specific question on 
its agenda unless it has thoroughly investigated the matter and is actually called upon 
to decide on any particular course of action under the Charter.” SCOR, 6th Year, 
562nd Meeting, p. 2. For a similar ruling in the Indonesian case, see ibid., 2nd Year, 
No. 68, p. 1667. For an excellent discussion on this point, see Aleksander W. Rudzinski, 
“Domestic Jurisdiction in United Nations Practice,” India Quarterly, IX (1953), 320-29. 


* SCOR, 2nd Year, No. 68, pp. 1702-3; ibid., 2nd Year, No. 82, p. 2144. 
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Council had decided the domestic jurisdiction question when it took 
interim measures, the President (United States delegate) ruled that “no 
decision whatsoever has been made upon the challenge of competence or 
jurisdiction of the Security Council in this matter.” °° In the latter case, 
the International Court of Justice issued an interim order with the reserva- 
tion that “the indication of such measures in no way prejudges the question 
of the jurisdiction of the Court to deal with the merits of the case and 
leaves unaffected the right of the Respondent to submit arguments against 
such jurisdiction.” ** On this ruling, the delegate of the Netherlands said 
that “the fact remains that the Court has seen fit to indicate provisional 
measures and has thereby suggested its competence in the matter so far.” *” 
The Court later found that it lacked jurisdiction because the treaties upon 
which the United Kingdom relied were not covered by the Iranian accept- 
ance of the jurisdiction of the Court under the Optional Clause.** 


TECHNIQUES FOR AVOIDING THE EFFECTS OF INTERNATIONAL JURISDICTION 


On the other side of the coin from the international organ’s attempt to 
establish its jurisdiction is the individual state’s effort to prevent inter- 
national control. The individual state’s efforts fall into three groups: 
(1) At the initial acceptance of international jurisdiction, the state 
attempts to include escape clauses that will enable it to avoid international 
interference in future cases. (2) During the course of the argument in 
a case that has arisen, the state, in addition to legal arguments against 
international jurisdiction, emphasizes the practical reasons against an inter- 
national attempt to settle the case, even if there is international competence 
to do so. (3) At the point in the discussions where it becomes apparent 
that all other arguments will fail, the state resorts to the extreme device of 
walking out of the international organization. These techniques will be 
discussed in turn. 

The technique of the escape clause developed concurrently with 
acceptance of international jurisdiction in a manner that was described by 
one observer as “taking back with one hand that which we seem to be 
giving with the other.” * 


* Ibid., 2nd Year, No. 103, p. 2732. 

* International Court of Justice, Reports (1951), p. 93. Cited hereafter IC]. 
* SCOR, 6th Year, 559th Meeting, p. 5. 

* IC), Reports (1952), pp. 107-15. 


* Deuxiéme Conférence International de la Paix, 1907 (La Haye: Imprimerie Nationale, 
1907), II, 234. Westlake wrote in 1897 that there had never been a time in history 
when arbitration was unknown and that scarcely anyone appeared to think that refer- 
ence of all international differences to arbitration was possible. “International Arbitra- 
tion,” International Journal of Ethics, VII (1896-97), 2, 6. It seems, however, that 
express reservations to agreements for peaceful settlement of disputes did not appear 
until states accepted an obligation to arbitrate, and the origin of domestic jurisdiction 
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Many treaties providing for obligatory arbitration contained, along with 
the list of reservations, an express statement to the effect that each inter- 
ested state would be the judge of which matters came within the 
reservations. In those treaties which did not provide for unilateral decision 
on the effects of reservations, practice seemed to establish the presumption 
that each state could decide for itself.*° To the suggestion at the Second 
Hague Conference that reservations to arbitration agreements would be too 
broad if each state remained free to decide which matters came within 
their scope, the Brazilian delegate asked, “Who but the nation itself can 
judge of the existence of the case of the honor or the essential interest 
of the nation?” ** The arbitration treaties which the United States negoti- 
ated with Great Britain and France in 1911 provided that a Joint High 
Commission of Enquiry would determine the effect of reservations, but 
this attempt to limit state discretion failed when the treaties were not 
ratified.” 

The provision in the domestic jurisdiction reservation of the Covenant 
of the League of Nations that the question of competence would be decided 
by the international organ rather than by unilateral state action has 
been called one of the main contributions of the reservation and “a very 
significant advance on the old methods of settling disputes.” ** Implemen- 
tation of this principle was facilitated, perhaps, by the clarity of Article 15, 
paragraph 8, on this point. It provided explicitly that if a dispute between 
the parties was claimed by one of them and was found by the Council 
(or the Assembly, as the case might be) to be within domestic jurisdiction, 
the Council should so report and should make no recommendation as to 
its settlement. In the first case involving domestic jurisdiction, the Aaland 
Islands case, this power of the international organ was exercised and it was 
maintained in later League of Nations practice. 

When the drafters of the domestic jurisdiction reservation in the United 
Nations Charter omitted any reference to the organ which would be com- 
petent to decide on the validity of a plea of domestic jurisdiction, they 


reservations has been seen in the development of obligatory arbitration. See, for 
example, Preuss, op. cit., p. 9; Leland M. Goodrich, “The United Nations and Domestic 
Jurisdiction,” International Organization, III (1949), 15. 


* Robert R. Wilson, “Reservation Clauses in Agreements for Obligatory Arbitration,” 
American Journal of International Law, XXIII (1929), 74. For a similar view, see H 
Lauterpacht, loc. cit., pp. 151-52. 


* Deuxiéme Conférence International de la Paix, 1907, II, 406-07. 


* Sen. et No. 298, 62d. Cong., 2d Sess., p. 4; Sen. Doc. No. 476, 62d Cong., 2d Sess., 
pp. 4-5. 


* Charles Brothers Hilson Fincham, Domestic Jurisdiction: The Exception of Domestic 
Jurisdiction As a Bar to Action by the League of Nations and the United Nations; A 
Contribution to the Study of Article 15, Paragraph 8, of the Covenant and Article 2, 
Paragraph 7, of the Charter (Leiden: A. W. Sijthoff’s, 1948), p. 72. The Permanent 
Court, under the Optional Clause, was also authorized to decide its own competence. 
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reopened the question that the Covenant had appeared to settle.*® A 
committee, which attempted to clarify the issue, denied the right of a 
state to declare its own jurisdiction, but it cast doubt on the right of an 
international organ to establish its own competence and to make a binding 
interpretation of the Charter. In the event of uncertainty, it would be 
necessary to clarify the issue by an amendment to the Charter.*® This situ- 
ation would not adequately support the case for unilateral determination; 
however, the lack of a binding interpretation (conceivable in view of the 
difficult amendment procedure) would give some support to a state’s 
refusal to honor the recommendations of an international organ (as in the 
case of South African refusal to honor General Assembly recommenda- 
tions that the Government of South Africa regarded as unconstitutional). 

The right of an individual state to determine its own domestic jurisdic- 
tion and thereby avoid the effect of international jurisdiction was expressly 
claimed in six reservations to declarations accepting the jurisdiction of the 
International Court of Justice under the Optional Clause. The first of 
these reservations was made by the United States in 1946.** Pursuant to 
Senate Resolution 196, giving advice and consent of the Senate to the 
acceptance of the Optional Clause,*? the United States declaration pro- 
vided that the acceptance would not apply to “disputes with regard to 
matters which are essentially within the domestic jurisdiction of the United 
States as determined by the United States.” *® The declarations of Pakis- 


* For the conference discussions on this point, see Documents of the United Nations Con- 
ference on International Organization at San Francisco, 1945 (New York: United 
Nations Information Organizations, 1945-46), VI, 110, 112. One author sets forth the 
following points as supporting the argument that Article 2, paragraph 7, implies that 
each state is competent to decide its own jurisdiction: (1) The organization is based 
on the principle of sovereign equality of the members and one of the rights inherent 
in full sovereignty is the right of each state to interpret for itself the nature, extent, 
and meaning of the obligations assumed in the Charter insofar as this right has not 
been explicitly surrendered. (2) The Charter confers upon no organ of the United 
Nations the general competence to interpret the Charter authoritatively. (3) This 
view finds further support in the deliberate departure from the precedent of Article 
15, paragraph 8. Leo Gross, “The Charter of the United Nations and the Lodge Reser- 
vations,” American journal of International Law, XLI (1947), 540-42. 

“See Documents of the United Nations Conference on International Organization at San 
Francisco, 1945, XIII, 109-10. 


“In a commentary on this reservation, one observer noted that, of the forty-four states 
which at one time or another accepted the obligatory jurisdiction of the Permanent 
Court, none reserved the right to determine for itself what was its domestic jurisdic- 
tion. Lawrence Preuss, “The International Court of Justice, the Senate, and Matters 
of Domestic Jurisdiction,” American Journal of International Law, XL (1946), 736. 
Lauterpacht, on the other hand, examined the British reservation to acceptance of the 
Optional Clause of the Permanent Court Statute and concluded that the only tenable 
solution to the question why such an apparently superfluous reservation was made was 
that the United Kingdom wanted the “right to determine unilaterally whether the 
matter of dispute was by international law within its exclusive jurisdiction.” Loc. cit., 
pp. 1 

“92 Cong. Rec. 10706. 


“1 United Nations Treaty Series, p. 10 (cited hereafter UNTS); ICJ, Yearbook (1946- 
1947), p. 218; Treaties and Other International Acts Series, No. 1598. A precedent for 
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tan,** France,** Liberia,“ Mexico,** and the Union of South Africa** con- 
tain similar provisions. 

Although the domestic jurisdiction reservation in the United States 
acceptance of the Optional Clause received such scant discussion in the 
Senate that one observer said that the principal support for it “was 
mustered by a mere waving of the flag,” *® there was enough to show 
that the senators intended to prevent the United States from being brought 
before the Court against its will.°° Nevertheless, the applicability of the 
reservation is in some doubt, for it conflicts with paragraph 6, Article 36, 
of the Statute of the Court, which provides that the Court will decide 
its own jurisdiction when it is questioned by a party.** 

Since the individual members of the international organs and the organs 
themselves have such freedom in finding that a matter is or is not domestic, 
a state pleading domestic jurisdiction might well give the legal bases of its 
plea secondary importance. The composition of the international organ 
and the disposition of its members to bargain for their votes are particularly 
significant in cases before the General Assembly, where the composition 
of voting blocs was affected by the recent admission of new United 
Nations members. The delegates who favored Assembly intervention in 
the alleged domestic jurisdiction cases regarding Algeria and South Africa 
will, in all probability, be joined in future balloting by the new members 
from the Communist bloc and the areas emerging from colonialism. 
Consequently, there will be a larger majority with a predisposition to sup- 
port resolutions dealing with such matters. It does not appear that legal 
arguments have materially influenced these predispositions. Each delega- 


the United States reservation can be found in the reservations to the proposed Senate 
resolution (never adopted) for the ratification of the treaty of Versailles. The fourth 
reservation in that resolution provided that “The United States reserves to itself 
exclusively the right to decide what questions are within its domestic jurisdiction. . . .” 
Cong. Rec. 4599. 

“ICJ, Yearbook (1947-1948), p. 132. 

*26 UNTS, p. 93; ICJ, Yearbook (1946-1947), p. 220. 

“ICJ, Yearbook (1951-1952), p. 185. 

“9 UNTS, p. 98; ICJ, Yearbook (1947-1948), p. 129. 


* United Nations, Status of Multilateral Conventions of Which the Secretary General Acts 
As Depository, chap. 1, p. 20 

“Manley O. Hudson, “The Common Interpretation of Mandates in International Law,” 
Proceedings of the American Society of International Law, 1951, p. 49 


® Senator Tom Connally, who introduced the amendment which provided for United States 
determination of domestic jurisdiction, argued that it was necessary because the Court 
might rule that a matter which was really domestic was not a domestic question. He 
said that he had no intention of letting a “Court of 15, 14 of whom will be alien judges 
. .. decide that a domesitc question is an international question.” 92 Cong. Rec. 10695. 


“In the disagreement between the United States and France concerning the rights of 
nationals of the United States in Morocco, which was brought by France before the 
International Court of Justice in 1951, neither party claimed that the matter was 
domestic, so the effect of the broad reservations which both parties put into their 
acceptance of the Court’s jurisdiction was not tested. 
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tion takes a stand that is suitable to its view and tends to adhere to it 
throughout the discussions. A state pleading domestic jurisdiction, or 
expecting to plead it in the future, would probably improve its chances 
of getting its objection accepted if it concentrated its efforts on bargaining 
with delegations that appear amenable to influence and in attempting to 
block admission of new members that might be expected to favor United 
Nations intervention in domestic matters. . This tactic would not be as 
unsuitable in a body which makes a finding based on political considera- 
tions as it would be before such an organ as the International Court of 
Justice. 

In recent cases before the General Assembly there has been a tendency 
to rely on “practical arguments” to forestall intervention in domestic 
matters. The defense strategy seems to be to raise the plea of domestic 
jurisdiction in the early stages of the case, but to follow with the statement 
that there is no intention to rely mainly on legalities. The burden of the 
defense then seems to be to show that bilateral negotiations would more 
probably bring about a solution or that an Assembly discussion would serve 
no useful purpose at the time. This tactic seems to have met with 
some success.*” 

The final, and most drastic, technique of walking out of the United 
Nations organ which is dealing with an alleged domestic jurisdiction matter 
was generally unsuccessful until the French and South African walkouts in 
1955. In the face of vigorous protests, the international organs have 
proceeded to discuss the issues brought before them and to make recom- 
mendations for their settlement. The protesting state has usually partici- 
pated in the proceedings after it has declared the international organ’s 
incompetence, but in some cases it has withdrawn or refused to attend.** 
The relative success of the French and South African walkouts may indi- 
cate a trend to return to the pre-World War I practice of unilateral deter- 
mination of international competence. Although these two cases cannot 


In this connection, see the arguments and the outcomes in the questions of Cyprus and 
West Irian (New Guinea) in the 1954 and 1955 sessions of the General Assembly. 


* When the Indonesian question was before the Security Council, the delegate of the 
Netherlands repeatedly protested that the matter was domestic, but he continued to 
participate in the debates and his Government did not refuse to honor the Council’s 
orders. Regarding the Council’s cease-fire order (which he called an “invitation”) he 
said that his Government accepted the “Council’s wish that military action should 
cease, not because it recognized the Council’s jurisdiction, which it expressly did not, 
but because it wanted to take into full account the humanitarian motives which no 
doubt were the foundation of the Council’s action.” SCOR, 2nd Year, No. 77, p. 2012. 
The delegate of Czechoslovakia took a different stand when the Security Council began 
an investigation of the change of government in his country. In reply to an invitation 
to take part in the discussions, he declared that the matter was within domestic juris- 
diction and, consequently, his government did not find it possible to take any part in 
the discussion. This unilateral ruling of Czechoslovakia, supported by a Soviet veto, 
resulted in the Council’s being prevented from continuing its investigation. SCOR, 
3rd Year, Supplement for April, p. 6; ibid., 3rd Year, No. 74, pp. 36-37. 
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be taken as a complete reversal of previous practice it is reasonable to 
assume that states pleading their domestic jurisdiction in future cases may 
find it expedient to walk out of the proceedings when their plea fails. At 
the time of this writing, the South African and Hungarian delegations 
have walked out. ** Whether these actions will have the results of the 
1955 walkouts (defeat of a resolution by the General Assembly) is not yet 
clear; however, South Africa may get results because its walkout is coupled 
with a threat of even more drastic action — withdrawal from membership 
—unless the Assembly adopts a more moderate policy regarding the 
South African racial problems. 


CONCLUSIONS 


United Nations organs are less limited in the findings that they must 
make in order to declare their competence than were the League organs. 
League organs generally interpreted the domestic jurisdiction reservations to 
mean that they were not competent unless a state lacked discretion to act 
without interference and they tried to determine whether a state had dis- 
cretion by an examination of substantive law. League practice never 
established the exact nature of the obligation necessary to limit a state’s 
discretion, although there was a conscious effort to do so. In the leading 
case, the Tunis-Morocco Nationality Decrees case, the Permanent Court 
ruled that a mere allegation that law was relied on was insufficient to 
remove a matter from domestic jurisdiction. The Court seems to have 
attempted to establish that the legal grounds relied on must have relevance 
to the dispute and that a provisional case must be established in order to 
justify international competence, but even in its own elaboration on this 
principle it did not remain consistent. United Nations practice has been 
to expand international competence, either by introducing political and 
moral criteria in examining the substantive content of a state’s discretion 
or by employing the doctrine of international concern. There has been a 
tendency to act on the assumption that even this determination can be 
made only after full examination of the merits of the case, but the result 
has been a “virtually unlimited discretion” in the political organs of the 
United Nations.** 

In the face of practice which allows more United Nations interference 
in domestic affairs, states have developed countermeasures which seem 
to become more drastic as international jurisdiction is extended. Beginning 
with escape clauses prior to the existence of disputes, they proceed through 


“South Africa announced its walkout November 27. New York Times, November 28, 
1956, p. 21. Hungary walked out on December 11. Ibid., December 12, 1956, p. 1. 


® Preuss, Article 2... , loc cit., p. 101. 
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a resort to political and practical arguments to walkout and threatened 
withdrawal from membership. 

Some differences of opinion may be expected on the interpretation of 
a clause which attempts to delimit jurisdictions (as, for example, the 
Tenth Amendment of the United States Constitution), but it appears 
that the domestic jurisdiction reservation has developed in such a way as 
to cause more than ordinary trouble. This situation may be partly due 
to the unwillingness of many states to adopt legal formulae in a period of 
rapid political change and it may be partly due to the language of the 
reservation. In particular, the reservation in Article 2, paragraph 7, of the 
Charter presents the double disadvantage of an ambiguous clause at a time 
when many can use ambiguity to their advantage. 

The recent developments which were the point of departure for this 
paper illustrate the impasse that has been reached in delimiting domestic 
jurisdiction. If the changes in the application of the domestic jurisdiction 
reservation develop as here suggested (new voting blocs may find it easy to 
justify intervention in traditionally domestic matters and states pleading 
domestic jurisdiction may resort to walkouts to make their pleas effective), 
they will increase the conflict. The new ease with which states may 
avoid the effects of international jurisdiction will counter the new ease 
with which international organs (particularly the General Assembly) can 
declare their jurisdiction in alleged domestic jurisdiction matters. The 
reservation, which has been the source of bitter arguments in the past, may 


become the source of even more violent disputes and seriously hamper the 
operation of the United Nations. If the application of the domestic juris- 
diction reservation may result in the United Nations becoming “an instru- 
ment of division, violence and disorder,” °* care should be used in the appli- 
cation of the reservation in its even more unpredictable form in the future. 


* See the statement of French Foreign Minister Antoine Pinay at the time of the French 
walkout. GAOR, 10th Sess., Plenary Meetings, p. 194. 
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NE OF THE UNIQUE features of the constitutional order estab- 
lished by the Basic Law of 1949 is the attention given to political 
parties — their status, rights, duties, and functions. With but few 

exceptions the provisions relating to political parties are concentrated in 
Article 21 of the Basic Law; this article is given here in full. 
(1) The political parties participate in the forming of the political will of the people. 


They may be freely formed. Their internal organization must conform to democratic prin- 
ciples. They must publicly account for the sources of their funds. 

(2) Parties which, by reason of their aims or the behavior of their adherents, seek to 
impair or destroy the free democratic basic order or to endanger the existence of the 
Federal Republic of Germany are unconstitutional. The Federal Constitutional Court 
decides on the question of unconstitutionality. 


(3) Details will be regulated by federal laws. 


The interest of the foreign observer is likely to be captured by the 
second paragraph, which reflects the obvious resolve of the Parliamentary 
Council to give to the new German state the means to combat subversive 
parties. No doubt this provision is interesting and highly significant for 
the future of German democracy. However, it is also interesting and 


significant that Article 21 marks a break with the traditions of German 
Staatswissenschaft — a break that has been described as “fundamental, al- 
most revolutionary.” * In effect, Article 21 constitutionalizes political parties 
and their activities, and formally acknowledges that political parties have 
a genuine and legitimate function to perform in modern democratic 
government. 

Before 1949 political parties were completely ignored in all German 
constitutions, and were given only the most cursory attention in the 
standard commentaries.2 The corollary of the Prussian-German state 
theory, which glorified rule by an elite nominally above all partisan loyalty, 
was the concept of the Obrigkeitsstaat: “Above parties is the Fatherland.” 
A widespread lack of understanding of the role of parties in the operation 
of parliamentary democracy led frequently to a denunciation of parties as 


* A Fulbright research grant and leave of absence from the University of Nebraska on a 
Woods Professorship (endowed by the Woods Foundation of Lincoln, Nebraska) made 
it possible for me to gather the material for this article in Germany during the aca- 
demic year, 1955-56. 

* Gerhard Leibholz, “Der Parteienstaat des Bonner Grundgesetzes,” Recht-Staat-W irtschaft 
(Diisseldorf: Verlag L. Schwann, 1951), III, 109. 

* Georg Jellinek, for example, commented that “the concept of party as such has no place 
in the state order.” Allgemeine Staatslehre (3d ed.; Berlin: Haring, 1914), p. 114. 
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dangerous to the unity of the country and essentially unpatriotic. The 
apparent failure of the Weimar republic to solve the critical problems of 
the interwar years strengthened the attitude that to permit parties to share 
in the governing process was to render the state incapable of ruling 
effectively. 

It was only gradually that political parties were recognized as being 
essentially different from ordinary associations and simple election organiza- 
tions. A few voices were raised to insist upon the indispensability of parties 
for responsible parliamentary government, but with little effect as far 
as the legal status of parties was concerned.’ Official admission that parties 
existed and had to be recognized was first made in the rules of procedure 
of the Reichstag and Land diets; later, with the adoption of proportional 
representation, which presupposes the existence of political parties, they 
found their way into the election laws of the Weimar republic. Yet the 
Weimar constitution itself has been criticized as being essentially antiparty. 
The only reference to parties in it was a negative one: members of the 
Reichstag and civil servants were expressly declared to be independent of 
political parties. Despite the desire of the Weimar constituent assembly 
to provide Germany with a democratic system of government, its members 
could not completely free themselves of the Bismarckian tradition.* The 
incorporation into the Basic Law of 1949 of the party article is, therefore, 
without precedent in German history. 

Parties have been recognized for the first time in Germany as a whole . . . as politically 
and sociologically necessary instruments for the activizing of the people. They appear as 


constitutionally legitimate organizations which have to “participate” in the forming of the 
political will of the people.® 


The records of the Parliamentary Council reveal the intention of the 
delegates to extend constitutional recognition to the interrelationship of 
party life and parliamentary government. Equally marked is their reluc- 
tance to leave the organization and activity of parties completely unregu- 
lated. Inspired by the memory of party life during the Weimar period 
and the experiences of the Nazi state, the Parliamentary Council deter- 


°“The party is an extraconstitutional phenomenon. Its resolutions are, from a legal point 
of view, merely the utterances of a social body unknown to the state organism and 
without binding force or authority. The assertion that the modern state is built around 
political parties is legally untenable.” H. Triepel, Staatsverfassung und Politische 
Parteien (2d ed.; Berlin: Verlag von Otto Liebmann, 1930), pp. 29 f. 


* Gustav Radbruch, “Die politischen Parteien im System des deutschen Verfassungsrechts,” 
Handbuch des deutschen Staatsrechts, I, 288 #.; Triepel, op. cit.,.pp. 20 ff.; Gerhard 
Anschiitz, Die Verfassung des deutschen Reichs (12th ed.; Berlin: Verlag von Georg 
Stilke, 1930), p. 165; Richard Thoma, “Das Reich als Demokratie,”” Handbuch des 
deutschen Staatsrechts, I, 190 ff. For contemporary German comment on this point 
see: Gerhard Leibholz, Der Strukturwandel der Modernen Demokratie (Karlsruhe, 
1952), and C. F. Menger, “Zur verfassungsrechtlichen Stellung der deutschen poli- 
tischen Parteien,” Archiv des dffentlichen Rechts, LXXVIII (1952), 149 ff. 


® Leibholz, “Der Parteienstaat des Bonner Grundgesetzes,” loc. cit. 
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mined to balance rights by duties, privileges by obligations. As a result, 
Article 21 goes to the very heart of parliamentary government and, directly 
and indirectly, involves the structure and organization of parties, the elec- 
tion process, parliamentary mandates and party discipline. 

Article 21 “constitutionalizes” political parties by extending formal 
recognition to them as a vital element in the actual process of government. 
The first sentence of Article 21, “The political parties participate in the 
forming of the political will of the people,” is both a statement of the 
parties’ functions and a guarantee of the necessary freedom to fulfill these 
functions. The provisions that follow, including both guarantees of 
freedom and restrictions on aims and activities, are subsidiary to and 
justified by this central idea. The unifying element in Article 21 is the 
recognition that parliamentary democracy cannot function without an 
active and free party system. 

Rights and Privileges 


As an association, a political party would logically be protected by the 
right guaranteed to every German to form associations and societies under 
Article 9 of the Basic Law. But political parties, by virtue of Article 21, 
are considered to be associations of a special kind. The rights of the 
German people to form political parties and through parties to engage in 
political activity extend beyond the general right of association contained 
in Article 9. The effect of Article 21 is to distinguish political parties 
from ordinary associations and endow them with rights and privileges 
which give them a unique position as a functioning part of the machinery 
of government. 

The privileged position of parties becomes clear when we contrast 
parties and ordinary associations in terms of their immunity to executive 
ban and prohibition. Ordinary associations, under the provisions of 
Article 9 (2) may be prohibited if their objects or activities “conflict with 
the criminal laws,” or are “directed against the constitutional order or the 
concept of international understanding.” Article 21 (2), applicable only 
to political parties, is much broader in scope, giving parties considerably 
more leeway. The most important difference between the two articles is 
that Article 9 protects “constitutional order,” while Article 21 protects 
“democratic principles.” The term “constitutional order” refers to the 
specific institutional arrangements established by the Basic Law. Unlike 
ordinary associations, political parties are not prevented from agitating 


* Werner Matz, “Die Vorschriften des Grundgesetzes iiber die Parteien in den Verhand- 
lungen des Parliamentarischen Rates,” Deutsche Rechtszeitschrift, V (June 30, 1950), 
273 ff. The entire first volume of the Jahrbuch des offentlichen Rechts der Gegenwart 
(new series, 1951) is devoted to the evolution of each article of the Basic Law. Docu- 
mentary material on the development of the separate provisions of the Basic Law is 
available in the Bundeshaus Library. For permission to use this material and the 
other facilities of the Library I am greatly indebted to the Director, Dr. Wernicke. 
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against the particular form in which the German state is organized; parties 
thus have greater freedom in defining their aims and programs. The extent 
to which parties may be subject to the other provisions of Article 9 (2) 
(ie., may be prohibited as ordinary associations if their activities conflict 
with criminal law or are directed against the concept of international 
understanding) has never been authoritatively decided. Although there is 
some argument to the contrary, the consensus of learned opinion is that 
Article 21 (2) is lex specialis for parties, thus precluding entirely any appli- 
cation of Article 9.’ 

In any case, further protection is given political parties by the provision 
in Article 21 (2) that only the Constitutional Court may declare a party 
unconstitutional. Executive action to exclude a party from political activity 
must follow, not anticipate, action by the highest court in the country. 
Ordinary associations, on the other hand, may be prohibited by executive 
proceedings without prior judicial action, subject only to subsequent appeal 
to the administrative courts. 

Yet another protection against an unfriendly government which Article 
21 extends to parties is the prohibition against the establishment of licens- 
ing requirements or the promulgation of regulations with which a party 
must conform before it can engage in political activity. The right of parties 
to form freely is explicitly guaranteed by the Basic Law. The entry of a 
party into the political contest is thus not dependent upon the consent of 
the government. By implication the statement that “parties may be freely 
formed” also assures at least the possibility of a multiparty system. The use 
of the plural in this statement and in the first sentence of Article 21 (1) 
is significant.® 

In its recognition of political parties as participants in the formation 
of the political will of the people, Article 21 reconciled written constitu- 
tional law with political reality. The Constitutional Court, speaking of 
Article 21, stated that it “legalized the modern democratic party state,” and 


* Discussed in Friedrich August Freiherr von der Heydte and Karl Sacherl, Soziologie der 
deutschen Parteien (Munich: Isar Verlag, 1955), pp. 88 ff., and references cited. See 
also: “Verfassungsrechtliche Stellung und innere Ardnung der Parteien,” Verhand- 
lungen des 38. Deutschen Juristentages (Tiibingen: Verlag J.C.B. Mohr, 1951), pp. 50, 
81 f. (cited hereafter as 38 Dt. Juristentag); Karl Heinz Seifert, “Probleme des offent- 
lichen Vereinsrechts,” Die dffentliche Verwaltung, VII (June, 1954), 354. The Federal 
Constitutional Court leans towards this point of view. 2 Bundesverfassungsgericht 
Entscheidungen, 1 (October 23, 1952), cited hereafter as BVerfGE. 


*Some commentators, of whom Mangoldt is the most influential, argue that the right of 
free formation is subject to qualification. According to Mangoldt parties may be barred 
from political activity from the very start if they seek to impair or destroy the demo- 
cratic order. Thus the right of free formation would be limited by the language of 
the second paragraph of Article 21. This argument does not appear well-founded 
and has in fact received little support from other German scholars. For contrasting 
views on this poiut see Herman von Mangoldt, Das Bonner Grundgesetz (Berlin: 
Verlag Franz Vahlen, 1952), p. 148, and Wernicke’s analysis of Article 21 in Bonner 
Kommentar (Hamburg: Hansischer Gildenverlag, 1950). 
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“incorporated” parties into the constitution.® As a result of the participa- 
tion clause political parties have acquired a status defined by the Constitu- 
tional Court as “a necessary element of the constitutional structure.” When 
parties participate in the forming of the political will of the people, said 
the Court, “they exercise the functions of a constitutional organ. . . .” *° 
Unlike other organizations, such as churches, trade-unions, and the like, 
which can at most claim certain legal rights against the state, political 
Parties occupy a special position within the state structure itself. There- 
fore, said the Court, parties “can and must be recognized as factors in the 
constitutional life of the country.” ** 

It is specifically in connection with elections that the Court ruled that 
for certain purposes political parties partake of the nature of a public 
organ. The extent to which the right to participate in the forming of the 
political will of the people extends beyond the election process is, in the 
absence of a party law or judicial interpretation, still uncertain. It is 
through elections that the people exercise the sovereignty granted them 
in the constitution (Article 20), and it is the party system that enables 
the people to organize and make articulate their will. Political parties 
therefore cannot be excluded from the electoral process; nor can they be 
denied the freedoms necessary to engage in all phases of the election 
process. The full equality of rights for all parties is in principle guaranteed, 
as is freedom in seeking public support, building an organization, nominat- 
ing candidates, and campaigning for their election. Thus the basic rights 
of free speech, press, and assembly are given special application to party 
activity. 

More important, however, is the derivative right, recognized by the 
Court, to equality of treatment and opportunity vis-a-vis other parties. Not 
only would it be unconstitutional to exclude a party from any phase of the 
election process, but it would be equally unconstitutional to deprive a party 
of equality of opportunity. The right to participate implies the correlative 
right to participate under conditions of free competition. The Court 
has interpreted Article 21 (with special reference to the participation 
clause) as excluding in principle any regulation which would give an 
existing party a monopoly or special preference in the struggle for political 
power. Thus, said the Constitutional Court, “it is necessary that parties 
enter the election contest so far as is possible with equal prospects, and 
that in any case their entrance into the electoral process is not wilfully 


* 1 BVerfGE 225 (April 5, 1952). 

* The point at issue in this case was the technical procedural matter of whether parties 
should carry an appeal to the Federal Constitutional Court by way of a Verfassungs- 
beschwerde or an Organstreit. The Court held for the latter, which is appropriate only 
in cases involving superior organs of government. Decision of the Plenum, 4 BVerfGE, 
27 (July 20, 1954). 

"™ 1 BVerfGE 227 (April 5, 1952). 
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handicapped.” '* In the competition between parties for a share in the 
governing process, equality of chance must be preserved between new 
parties and old, large parties and small ones. Although this interpretation 
of the meaning of Article 21 has been generally accepted as good law, 
its application (in practice) requires comment. 

In practice this principle of equality has come into conflict with election 
laws which discriminate against small splinter parties or newly founded 
parties seeking to enter the election contest for the first time. Such parties 
have frequently challenged the constitutionality of such legislation, alleging 
a violation of the principles of equality embodied in the Basic Law.** In a 
series of cases since 1949 the courts have steadfastly maintained the impor- 
tance of equality as a constitutionally protected right of parties, while at the 
same time sustaining legislation which in effect works to the disadvantage of 
smaller and newly formed parties. The point at issue is normally either 
the so-called Sperrklausel, which stipulates that a party must secure a cer- 
tain percentage (usually 5 per cent) of the votes in order to qualify for a 
seat according to proportional representation, or the requirement that a 
group not previously recognized as a political party must have its nomina- 
tion proposals signed by a specified number of voters in order to get 
on the ballot. 

The Sperrklausel has been sustained on the grounds that equality in 
elections does not require that every strand of public opinion be repre- 
sented in the legislature in mirror-like proportion to its voting strength. 
The object of an election is to produce a workable government, and a 
doctrinaire insistence upon a completely equitable distribution of seats to 
every splinter party would only lead to an atomizing of the public will and 
a consequent threat to democratic government. Equality is preserved 
insofar as each party has the opportunity to secure, by appealing to the 
public, the necessary percentage of votes. Should, however, the legisla- 
ture require an unreasonably high percentage, the principle of equality 
would be violated and that portion of the election law would therefore be 
unconstitutional. Just what the limit is depends upon the circumstances. 
To date the court has intimated that anything over 5 per cent would be 
too high.” 

23 BVerfGE 26 ff. (August 1, 1953). See also: Ernest Forsthoff, “Zur verfassungsrecht- 


licher Stellung und inneren Ordnung der politischen Parteien,” Deutsche Rechtszeit- 
schrift, V (July 20, 1950), 315; von der Heydte and Sacherl, op. cit., pp. 97 ff. 


™ In these cases the plaintiff parties rely on both Article 21 and Article 38(1) which specifies 
that elections are to be “universal, direct, free, equal and secret.” See: 3 BVerfGE 
19 ff. (August 1, 1953); and the commentary by Ernest Forsthoff, “Rechtsprechung 
zum Landwahlgesetz von Schleswig-Holstein,” Archiv des Offentlichen Rechts, 


XXXVII (1950/51), 374 ff. 

™ The basic case is the one involving the Schleswig-Holstein election law with a 7.5 per cent 
Sperrklausel. This percentage was invalidated as too high, denying parties a reasonably 
equal chance to win. 1 BVerfGE 238 ff., 245 ff. (April 5, 1952). See also Seifert, “Der 
Schleswig-Holsteiner Wahlrechtsurteil des Bundesverfassungsgerichts,” Die dffentliche 
Verwaltung (1953), pp. 42 ff. 
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A more serious problem is presented in the case of legislation which 
makes it difficult for new parties to enter the election process. New parties 
are defined as those parties which have not previously been represented 
in the legislature by at least five deputies, or as a party Fraktion. Nomina- 
tions made by such groups must normally be supported by the signatures of 
qualified voters, the number varying from Land to Land. The federal 
election laws of 1953 and 1956 include similar provisions. These require- 
ments have been validated by the Constitutional Court on the grounds that 
the legislatures are justified in demanding some proof that these new parties 
are “the expression of a serious and existent political will” with a signifi- 
cant public backing. The principle of equality is not denied by provisions 
designed to make sure that “only genuine political parties and not merely 
fortuitous combinations of limited life expectancy are competing for elec- 
toral support.” Such provisions must, however, remain within the frame- 
work of equality of opportunity.'® 


Limitations and Restrictions 


The second major purpose of Article 21 is to insure, insofar as possible 
by constitutional provision, that the freedoms guaranteed to political 
parties will not be used for the disruption and destruction of democratic 
government. The problem with which the Parliamentary Council grappled 
is not unknown, of course, in countries with a longer, more deeply rooted 
democratic tradition. But the Germans, with the memory of the Weimar 
and Nazi periods ever before them, were convinced that the state could 
not safely leave the organization and activities of political parties com- 
pletely to their own discretion. The result was an effort to establish control 
over parties at two vital points: (1) over the party organization itself, and 
(2) over the aims and behavior of parties and their adherents. 

The language of these provisions is not entirely satisfactory and has 
been widely criticized as being too vague and too broad. There is, on the 
one hand, general uncertainty as to the precise meaning of the terms, and 
on the other hand a fear that the Constitutional Court will be compelled 
to exercise political rather than judicial judgment in applying the language 
of the Constitution to specific cases. A comprehensive party law in more 
precise language would undoubtedly relieve the minds of most German 
jurists. But too detailed a law might be excessively rigid and confining and 


® The federal election law of 1953 required new parties to have their nomination proposals 
signed by 500 voters. This requirement was invalidated by the Constitutional Court 
as imposing too great a burden. 3 BVerfGE 26 ff. (August 1, 1953). The federal elec- 
tion law of 1956 requires only 200 signatures. Seifert thinks it “self-evident that a 
‘party’ can only be an association that has already reached a certain minimum size.” 
Das Bundeswahlgesetz (Stuttgart; W. Kohlhammer Verlag, 1953), p. 33. 
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thus hinder the free and healthy development of democratic institutions.”° 
Pending supplementary legislation, much depends upon the wisdom of the 
Court and upon the degree of confidence which the Court is able to 
command among the public. 

Until recently the Court’s only interpretation of the restrictive clauses 
of Article 21 was its decision declaring the neo-Nazi Sozialistische Reichs- 
partei (SRP) unconstitutional. The 1956 judgment against the German 
Communist party (KPD) follows closely the reasoning of the Court in the 
SRP case.'? Whether the precedent set by these two cases is politically 
wise is not the question here. What is significant is that the Court’s 
decisions now make it possible to speak with greater confidence about the 
meaning of Article 21 as a limitation upon party activity in West Germany. 
It is of equal importance that these constitutional provisions for party pro- 
hibition have not been allowed to lapse through non-use. 


DEMOCRATIZATION OF PARTY ORGANIZATION AND PRACTICES 


The attempt to bring about the democratization of the internal affairs 
of political parties is expressed in the Basic Law in the form of two 
requirements imposed upon parties: (1) the “internal organization” of 
political parties “must conform to democratic principles,” and (2) parties 
“must publicly account for the sources of their funds.” ** 

Behind the requirement that the financial backing of a party must be 


made public lay a conviction that German democracy may be endangered 
not only by authoritarian parties but also by democratic parties that cannot 
convince the people of their own integrity and independence. There is 
general agreement that the requirement is highly desirable as a means to 
prevent parties from becoming the tools of hidden or unrecognized special 
interests, but there is also a feeling that the provision is unenforceable. 
To date no attempt at enforcement has been made, and there is little 
prospect of implementing legislation. Without such legislation the publicity 


* The desirability of a systematic law on this point is questioned by von der Heydte, “Frei- 
heit der Parteien,” in Franz Neumann et al. (eds.), Die Grundrechte (Berlin: Duncker 
and Humboldt, 1954), p. 462, and by Hains Reif and Otto Kiister, 38 De. Juristentag, 
pp. C42 ff. Article 21(3) specifically authorizes the Bundestag to enact supplementary 
legislation to “regulate the details.” 


" The decision against the RSP is contained in 1 BVerfGE 179 ff. (October 23, 1952); it has 
been separately published as Das Urteil des Bundesverfassungsgerichts betreffend 
Feststellung der Verfassungswidrigkeit der Sovzialistischen Reichspartei (Tiibingen: 
J.C.B. Mohr, 1952), cited hereafter as SRP Urteil. The records of the case against the 
Communist party, including the initiative motion of the federal government, the sub- 
sequent proceedings, hearings, and final decision are available in three volumes under 
the title KPD-Prozess — Dokumentarwerk zu dem Verfahren iiber den Antrag der 
Bundesregierung auf Feststellung der Verfassungswidrigkeit der Kommunistischen 
Partei Deutschlands .. . (Karlsruhe: C. F. Miiller, 1950). 


* In an earlier draft of Article 21 these two provisions were linked more closely together: 
“The internal order of parties must conform to democratic principles and be assured 
against undemocratic influences by publication of the sources of their funds.” 
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requirement is of declaratory value only. The language of the provision 
requires publicity only as to the source of funds, and not as to the amount. 
The assumption is that this information will suffice to prevent undesirable 
elements from gaining control. Whether the constitution would authorize 
legislation regulating the amount or otherwise limiting the freedom of 
contributors to subsidize parties is doubtful. There is considerable interest 
among German scholars in this problem, and many suggestions have been 
made for implementing legislation, among them the proposal that the 
state subsidize parties from public funds.*® 

The provision that the organization of parties must conform to demo- 
cratic principles is potentially more significant, because of the almost un- 
limited area for control which it opens up. To date only the election 
laws regulating the nomination procedure provide any statutory elaboration 
of this provision. Article 19(2) of the 1956 election law provides that a 
party which has not been represented as a Fraktion may file a nomination 
as a party only if it can prove that it has an executive committee elected 
according to democratic principles and has a written constitution and 
program. More detail is provided by the election ordinance: The nomina- 
tion of candidates must be made by secret election, either directly by an 
assembly of party members in the election district, or indirectly by repre- 
sentatives elected by a meeting of the party membership. A party which 
fails to conform to these standards is penalized by losing its status as a 
political party. It may continue, presumably, to function as an election 
association, nominate candidates and seek their election, but it becomes 
subject to the limitations contained in Article 9(2).”° 

These laws are primarily concerned with ensuring that the nomination 
procedure is conducted along democratic lines, i.e., that the rank-and-file 
members have some control over the selection of candidates. They do not 
regulate all aspects of party organization and thus are not completely 
satisfactory as a clarification of the requirements imposed by the Basic Law. 
German commentators point out the need for legislation protecting in a 
more concrete form the rights of members to exert effective control over 
the leadership, to join and resign from the party, to participate freely and 
without fear of reprisal in the meetings and deliberations of the party, and 
in general fixing the legal status of party members.”* 


*” For various aspects of this problem see: Erwin Hielscher, “Die Finanzierung der politi- 
schen parteien,” Politische Studien, V (August, 1955), 12 ff; Mangoldt, op. cit., pp. 147 
f.; Giinther Rabus, “Die Innere Ordnung der politischen Parteien im gegenwirtigen 
deutscher Staatsrecht,” Archiv des 6ffentlichen Rechts, LXXVIII (1952), 185 ff. Ar 
present only the Social Democratic party includes a financial statement in its annual 
report. How complete this statement is can be questioned. See: “Aus Welchem Quellen 
fliesst das Geld in die Parteigassen?” Siiddeutsche Zeitung, October 13/14, 1951. 

” Seifert, Das Bundeswahlgesetz. 


™ See Wernicke’s analysis of Article 21(2) in Bonner Kommentar and von der Heydte and 
Sacherl, op. cit., Chap. 11. The problem of how far the Bundestag should and could 
go in regulating the internal organization of parties is discussed by Rabus, op. cit., pp. 
163 ff., and by various jurists in 38 Dt. Juristentag, pp. C 23 ff., and C 82 ff. 
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The Basic Law itself provides no penalties for a violation of the internal 
order clause and, except for the election law just discussed, ‘there is no 
legislation providing for action against a party whose organization is 
thought to be authoritarian and dictatorial. However the status of this 
provision as a directly enforceable legal norm was clarified by the decision 
of the Constitutional Court in the SRP case. Ruling that the internal 
order clause, unlike the requirement that parties must publicly account for 
the sources of their funds, is not merely declaratory, the Court assimilated 
this portion of Article 21(1) with the provisions for party prohibition con- 
tained in paragraph 2. 

Evidence submitted by the government to prove that the SRP was an 
authoritarian party, organized along dictatorial lines in violation of the 
internal order clause, was admitted by the Court on the ground that a 
logical relationship existed between the concept of “the free democratic 
basic order” (of paragraph 2) and “democratic principles” of organization 
(of paragraph 1). 

Should the deviation from democratic principles of organization reach such a point that 
it is explainable only as an expression of a fundamentally antidemocratic character, the 
conditions of Article 21 (2) of the Basic Law can be fulfilled, especially if other circum- 
stances confirm this attitude of the party, The as it were “abstract” determination that 
the internal order does not correspond to democratic principles would not, by itself, how- 
ever, be sufficient.” 

The fact that the SRP was found to be organizationally akin to the Nazi 
party was not, by itself, sufficient to render it unconstitutional. Coupled 
with evidence of the party’s aims, however, the organizational character- 
istics of the SRP were recognized by the Court as relevant to the question 
of unconstitutionality. Insofar as the internal organization and procedures 
of a party can reasonably be understood as reflecting its attitude towards 
the free democratic basic order, they may be accepted as partial proof of 
the party’s unconstitutional aim. 

When the Court took judicial notice of the fact that the internal order 
of the SRP failed to conform to democratic principles of organization, it 
indicated what it understood these principles to be. 

It will be the task of the party law to explain in detail these democratic principles. Here 
it is sufficient to establish that the construction of the party must proceed from bottom to 
top, that the members may not be excluded from the policy-making process, and that the 
fundamental equality of members, including the freedom to join and resign from the 


party, must be guaranteed. It would, moreover, contravene democratic principles . . . to 
demand that members promise unconditional obedience to the party leaders.” 


The fact that the SRP failed to meet these standards was a strong con- 
tributory factor to the decision that the SRP was seeking to impair or 
destroy the free democratic basic order and was therefore unconstitutional. 


* SRP Urteil, p. 18. 
* Ibid., p. 44. 
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PROHIBITION OF PARTIES 


The standards set forth in Article 21(2) which the Constitutional Court 
must apply in determining the unconstitutionality of a party are so 
vaguely phrased that the Court (to say nothing of the parties) is con- 
fronted with a task of interpretation requiring not only judicial calm, but 
discretion and ingenuity as well. What is meant by the term “existence of 
the Federal Republic” has never been authoritatively determined by the 
Constitutional Court. It certainly includes the territorial integrity and 
independence of the present German state. Activities or plots designed to 
place Germany under foreign domination or control, or to detach part 
of the country’s territory would undoubtedly be construed by the Court as 
endangering the existence of the Republic.** It is less certain how far this 
term may be extended to include the existence of the state in its present 
federal and republican form. Article 79(3) states that constitutional 
amendments “affecting the division of the Federation into Lander, the 
participation in principle of the Lander in legislation, or the basic principles 
laid down in Articles 1 and 20...” are inadmissible. This article thus 
makes umamendable the federal principle, the guarantee of the basic 
human rights, the principle of popular sovereignty, separation of powers, 
and the supremacy of law. These portions of the Basic Law, if they are 
interpreted as essential to the “existence” of the Federal Republic, would 
be protected by Article 21(2) from party agitation for change. This limita- 
tion upon the right of parties to urge constitutional changes is not incon- 
sistent with their position of special privilege and immunity to executive 
ban. On the contrary, if the unamendable portions of the Basic Law con- 
stitute part of the “existence” of the Federal Republic, the result is a 
clarification of the meaning of the concept “free democratic basic order.” *° 

The term “free democratic basic order,” though admittedly not 
susceptible of precise definition, has been clearly distinguished from the 
term “constitutional order,” as used in Article 9. No special protection 
is given to any particular institutional arrangement embodied in the Basic 
Law; on the contrary the phrase “free democratic basic order” has been 
interpreted by the Constitutional Court as protecting values rather than 
forms. In this connection, the unamendability of certain parts of the Basic 
Law falls in perspective. Articles 1 and 20 deal not with forms but with 
the principles which are themselves part of the Western concept of 
democracy. These portions of the Basic Law thus become parts of the 
free democratic order which parties may not seek to impair or destroy. 
“Efforts to bring about German participation in international organizations would not, 

however, be affected. According to Article 24(1), “The Federation may, by legislation, 


transfer sovereign power to international institutions.” 
* See Article 21 in Bonner Kommentar and references there cited. 
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Parties retain the right to oppose by legal means other portions of the 
constitution, or even entire constitutional institutions. Exclusion, in the 
language of the Constitutional Court, is justified only should parties attack 
“the supreme and fundamental values of the free democratic and constitu- 
tional state. ...” The essential democratic belief is 
that man possesses his own individual worth in the order of the universe and that freedom 
and equality are enduring principles of political life. Therefore, the basic order is an order 
regulated by a scheme of values. It is the opposite of the totalitarian state which, exercising 
absolute power, rejects the dignity of man, freedom and equality. The proposition of the 
SRP that there are different free democratic basic orders is false. It is based upon a con- 
fusion between the concept of free democratic order and the forms in which a democratic 
state can be organized.” 

The vague term “behavior of its adherents” poses yet another problem 
for the court in deciding cases of party prohibition. It must determine 
the limits of permissibility for such behavior. To reach its decision the 
Court must evaluate the “aims” of the party and the “behavior of its 
adherents,” insofar as that behavior is an indication of party aims. The 
Court has interpreted the term “adherents” as including not only the 
formal membership of the party but equally all those who declare them- 
selves in sympathy with the party’s aims and give it active support. There 
is an obvious danger that a party may be judged by some of those strange 
and unwelcome bedfellows which politics notoriously makes. 

The facts which are the basis for a determination of unconstitutionality 
correspond somewhat to the facts which constitute high treason.2*7 How- 
ever, conviction of high treason presupposes a completed action, or the 
prospect thereof; under Article 21 a party may be banned by reason of 
its aims, whatever the prospects of their achievement. Thus in the SRP 
case the Court did not have to inquire whether the party. was in a position 
to effectuate its aims; it was sufficient to establish the intentions of the 
party. The operative words in Article 21(2) in this connection are “aims” 
and “seek to.” Moreover, a party need intend no more than an “impairing” 
or “endangering” of the democratic order or existence of the Federal 
Republic to become liable to prohibition.”* 

The constitution vests responsibility for the determination of unconstitu- 
tionality with the Constitutional Court; the procedure for initiating action 
against parties under Article 21(2) and the hearing of such a case by the 


7* SRP Urteil, p. 16. In opening the case against the Communist party the government’s 
attorney said, “A party can proceed against countless concrete detailed arrangements 
of the Basic Law. It can ... oppose entire constitutional institutions by legal methods. 
It may, however, never attack the most important basic principles of free democratic 
constitutional states . .. which give democracy, as we and the entire free world under- 
stand it, its indelible stamp.” Verfahren gegen die KPD vor dem Bundesverfassungs- 
gericht: Die Rechtsgrundlagen (Karlsruhe: 1955), pp. 8 f. 

* Bundesgesetzblatt, I (August 30, 1951), 739 ff. 


* SRP Urteil, pp. 72 ff. The same point is made throughout the proceedings against the 
mmunist party. 
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Court has a statutory basis in the law creating the Constitutional Court; the 
penalties following a determination of unconstitutionality are clearly stated 
in the same law and in the federal election laws of 1953 and 1956. Cases 
involving a charge of unconstitutionality may be brought before the Con- 
stitutional Court on the motion of either the Bundestag, the Bundesrat, or 
the cabinet (Bundesregierung). A Land government may initiate action 
only against a party whose organization and activity are restricted to that 
one Land. Whether the constitutionality of a party should be challenged 
or not is a decision which must be made by political bodies and thus may 
be made on the basis of partisan advantage. Certainly it is doubtful that 
the majority party (or coalition) will permit an appeal to the Constitu- 
tional Court which does not appear feasible or desirable to the party 
leaders. In any case the judgment exercised will be politically rather 
than juridically oriented. Once this initial decision is made, however, 
power passes to an independent, nonpolitical body, the Constitutional 
Court. Upon a determination of unconstitutionality, the dissolution of 
the party and a ban on the formation of a similar party or front organiza- 
tion for that party are mandatory. The confiscation of the assets of the 
guilty party may also be ordered.”* 

Bundestag members representing a banned party lose their seats once 
the unconstitutionality of their party has been announced. This penalty 
was ordered by the Constitutional Court in the SRP case before statutory 
authority for the loss of mandate had been granted. This part of the deci- 
sion, wholly unexpected, aroused considerable opposition among constitu- 
tional lawyers.*° The Court, however, justified its action by reference to 
Article 21(1) which incorporated parties in the constitutional structure 
and acknowledged their rights in the political process. This incorporation, 
said the Court, is valid only if the parties accept the free democratic order 
which is the basic concept of the constitutional order. The presupposition 
for participation in the formation of the political will of the people is 
the acceptance by political parties of democratic principles. Rejection of 
these principles by a party must have the consequence not only of the 
prohibition of the party, but of the exclusion of its members from the 


* For the text of the law establishing the Federal Constitutional Court and commentary, 
see Willi Geiger, Gesetz iiber das Bundesverfassungsgericht (Berlin: Franz Vahlen, 
1951). 


* This part of the judgment ran counter to generally accepted legal opinion. Willi Geiger, 
Kommentar zur Gesetz iiber das Bundesverfassungsgericht (Berlin: Franz Vahlen, 
1952), pp. 168 f. Helmuth von Weber, “Zum SRP-Urteil der Bundesverfassungsgericht,” 
Juristen-Zeitung, VIII (May 20, 1953), 297. In discussing this point, von Nathasius 
argued that loss of mandate should occur under Article 18 of the Basic Law rather 
than under Article 21(2). 38 Dt. Juristentag, p. C76. Article 18 provides that “who- 
ever abuses freedom of expression of opinion . . . in order to attack the free democratic 
basic order, forfeits those basic rights. The forfeiture and its extent are pronounced by 
the Federal Constitutional Court.” 
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policy-making process.** After the SRP decision, the Bundestag provided 
by law for the automatic loss of seats of members of an unconstitutional 
party. 

CoNCLUSION 


The nature and scope of Article 21 are still the subject of controversy 
among German scholars and many problems of interpretation remain to 
be faced if this portion of the Basic Law is to fulfill the purposes of its 
authors. The Bundestag is specifically authorized to clarify the meaning of 
Article 21 by ordinary legislation, a task that it has so far failed to per- 
form. A highly competent committee appointed by the Minister of Interior 
is at work on a draft party law but the reluctance of the parties to submit 
to serious regulation of their internal affairs renders an early passage of a 
comprehensive party law unlikely. 

The constitutional framework within which German parties are to 
carry on their functions thus remains ambiguous in many respects. Never- 
theless its provisions can have, for good or for evil, a profound effect upon 
the development of German democratic institutions. In the long run the 
significance of Article 21 must await the verdict of history. The language 
of a constitution can never change a people’s attitudes, any more than it 
can guarantee that parties will play a constructive part in the evolution 
of the Federal Republic. The contribution which Article 21 will ultimately 
make to the development of a healthy party life and to German democracy 


will depend upon the practical realization of its twofold purpose: (1) to 
maintain the freedoms essential to effective party life in a parliamentary 
democracy; and (2) to prevent the rise of antidemocratic forces which 
would abuse these freedoms to seek the destruction of the democratic 


order established by the Basic Law. 


* SRP Urteil, pp. 76 ff. 
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to elect a new government. President Pérez Jiménez has already an- 
nounced that the Congress which meets in April will enact the 
necessary legislation. It will take more than mere legislation, however, to 
bring the Venezuelans out of the morass of cynicism and disillusionment 
into which their 1952 election cast them. That experience left them with 
little or no faith in official promises to conduct fair elections. A whole new 
political climate will have to be created in Venezuela before the present 
government can lay claim to permitting democratic elections. The adminis- 
tration that will oversee the 1957 elections is the same administration, for 
all practical purposes, as that which emerged in 1952 with a tarnished repu- 
tation. The Congress that will enact the electoral law is largely made up 
of members of the dominant party in a Constitutional Assembly whose own 
legal status is open to question. 
The purpose of this article is to examine the political milieu in which 
the 1952 elections took place and, by studying the manner in which the 
de facto government fulfilled its promises, arrive at some conclusions con- 


Sia TIME in 1957 the people of Venezuela will be called to the polls 


cerning not only the nature, composition, and accomplishments of the 
resulting Constitutional Assembly, but also some conclusions concerning 
the forthcoming elections. 


Tue PowrricaL BACKGROUND AND CAMPAIGN 


In November, 1952, a Constitutional Assembly was elected to prepare 
and enact Venezuela’s twenty-fourth constitution. The campaign and elec- 
tion culminated a process which had begun four years earlier when the 
constitutionally elected President, Romulo Gallegos, one of the leaders of 
the now outlawed Accién Democrdatica party, was forced from office by a 
dissatisfied military clique. Although it imposed a military dictatorship on 
the country, the three-man Junta Militar de Gobierno which replaced him 
promised the nation — as do most successful Latin-American revolutionists 
— that free and fair elections would be held as soon as internal conditions 
could be stabilized. Elections would be held when the electoral system had 
been purged of the evils tolerated, if not generated, by the deposed adminis- 


* This study is part of a major research project made possible by grants from the Univer- 
sity of Wisconsin and the Henry L. and Grace Doherty Charitable Foundation, 


541 
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tration. The promise was vague enough to permit the government to con- 
solidate its power before promulgating an election law. 

More than three years were to pass before the Junta was fully satisfied 
that it had prepared the people for the intelligent exercise of their suffrage 
rights. The Junta justified delays on the pretext that numerous alleged 
conspiracies against the government were indications of festering wounds 
in the body politic. It rightly concluded that domestic tranquillity essential 
for democratic elections did not exist in a republic constantly agitated by 
insurrections of one kind or another. 

Early in 1950, the Junta took the first steps in the direction of elections 
by appointing a commission to prepare a draft of an electoral law. Al- 
though such a draft was in the hands of the Junta by May, 1950, it was 
not heard of again until a year later. The long delay was caused by a 
political shock of the first magnitude. Delgado Chalbaud, President of the 
Junta, regarded as its most moderate member, was assassinated on the way 
to his office on the morning of November 13, 1950. He was the first 
Venezuelan executive to be killed in office. When order had been restored 
by the reconstituted Junta de Gobierno, which boasted a civilian president, 
and the matter of election promises could once more be considered, a new 
obstacle was encountered in the form of opposition of Marcos Pérez 
Jiménez, its most powerful member, to the provision of the proposed law 
which would grant the vote to all persons over eighteen years of age. In 
his opinion enfranchising illiterates and minors would be the “acme of 


absurdity . . . when they so far outnumber the educated and more mature 
section of the population.” ? He preferred to await the results of the 1950 
census before embarking on such a course. But the pressing need to assuage 
domestic feeling by entering into a status of constitutionality and the 
alleged pressure of world democratic opinion probably were instrumental 
in causing the Junta to issue an electoral law in April, 1951.* 


*“The greatest honor for the Military Junta will be to demonstrate to the country that we 
know how to rule, because we are preparing the public so that it may accept a 
government equidistant from personalismo and oligarchy.” Gaceta Oficial, January 

* Hispanic American Report, IV (April, 1951), 29. 

* Gaceta Oficial, April 18, 1951. Besides creating the electoral machinery headed by a 
Supreme Electoral Council appointed by the Junta and responsible for the appoint- 
ment of the lower electoral commissions and boards in the twenty-three districts, the 
law provided for proportional representation and compulsory voting for all Vene- 
zuelans between the ages of 21 and 65. In this respect it deferred to the wishes of 
Pérez Jiménez. Sanctions for refusing to vote were stringent. Non-participants 
could not hold any public office; conclude contracts of any kind with the govern- 
ment, states, cities or autonomous institutes; be employed in the execution of any 
public works project; matriculate in the universities; receive degrees or professional 
titles; obtain trade-marks or municipal licenses; or travel from one state to another or 
leave the country. In addition, a fine of fifty bolivars and five per cent of the income 
tax which would have been paid in the immediate preceding fiscal year could be 
levied. Most of these provisions, it should be noted, would normally affect only a 
small part of the population. Venezuelans did not seem to take the non-voting 
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Satisfaction with the concrete reality of an election law, after a three 
year delay, was tempered in the case of the Christian Social Party 
(COPEI) * by disappointment with government action modifying the 
original draft in several important respects. COPEI’s General and Assistant 
Secretaries had been members of the preparatory commission. In the 
meetings of this body they had insisted upon a voting age of twenty-one, 
municipal elections concomitant with the national elections, and a 
Constitutional Assembly endowed with legislative powers. All of these 
provisions were eliminated from the statute that was finally promulgated. 

Another and more serious cause for dissatisfaction among the parties 
opposing the de facto administration stemmed from the official restrictions 
surrounding the legalization and conduct of the parties in the campaign. 

Political parties in Venezuela have been hindered in fulfilling the pur- 
pose of providing alternatives to the Venezuelan people by the cumber- 
some restrictions and regulations imposed by the government. In the 
period of political tension and unrest which had followed on the heels of 
the overthrow of the legitimate government in 1948, the Junta had sus- 
pended the constitutional guarantees, among which was that of holding 
public meetings. Probably with a view to stimulating party action in the 
forthcoming elections, the Junta in April, 1952, relaxed its restrictions on 
public assemblies and announced its intentions to allow such meetings 
when “they were conducted without arms and in such a way as not to 
threaten the peace.”*® The meetings, nevertheless, would be subject to 
future restrictions and prohibitions which the government might from time 
to time decree. 

An accompanying decree dealt specifically with the political parties.’ 
Such organizations would be permitted to function in the Republic when 
they had submitted their organic acts to the First Civil Authority of their 
district, together with the signatures of all those attending the organizing 
session. Also required by the government was a copy of the program and 
statute defining the purpose and basis of the party. The First Civil 
Authority had thirty days in which to act on the application for legaliza- 
tion. In the event of unfavorable action by that official, the party had the 
right of appeal to the Supreme Court. 


penalties seriously for it was necessary to extend the registration period twice. 
Almost one-third of the voters had failed to register as late as July 1, 1952, a date 
well into the first extension, 

*Comité Popular Electoral Independiente. Representing some of the conservative ele- 
ments of the population, this party called for respect for human dignity, clean and 
honest administration of public works, improvement projects, aid to private industry, 
syndical freedom and improvements in the conditions of the working class. It had the 
tacit support of the Church. Party members were known as copeyanos. 

* Gaceta Oficial, November 25, 1948. 

* Gaceta Oficial, April 18, 1952, 

"Idem. 
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Once legalized, the party was obliged to keep detailed records of the 
activities of its assembly and directive committee. Accurate accounts of all 
party correspondence, income, and expenditure were required by the 
government. Membership data had to include names, ages, sex, and pro- 
fessions of all members. Records were to be available at all times to 
government inspectors. Governors of states and territories were authorized 
to demand the financial and membership records of the party at any time. 
Refusals or irregularities in the party membership meant suppression for 
the party or fines of 500 bolivars for each offense.* Parties in existence 
when the decree was issued had to comply with its terms within 
ninety days. 

In order to hold political meetings under the law, the parties first had 
to secure permission from the proper authority at least forty-eight hours 
in advance. The request could be denied if it appeared to the official that 
there were legitimate reasons for so doing. The government, moreover, 
warned that the election campaign must be conducted on a high plane, 
with no disrespect or vicious criticism of the authorities. Party leaders were 
warned that they would be responsible for the conduct of the rank and file.® 

Later, as the electoral machinery began to take form, COPEI expressed 
itself as being deeply concerned with what it termed violation of the 
express promises and provisions of the electoral law, and with irregularities 
in various aspects of the unfolding campaign. The party issued a 
pronunciamiento in which it charged that the electoral organs established 
under the law had been so composed that each of the principal electoral 
committees and district committees were dominated by the supporters of 
the de facto administration. Furthermore, the party alleged, it was illegally 
excluded from many municipal boards, this being especially true in the 
state of Tachira, a region in which COPEI claimed a solid majority.*® 

The largest and most powerful opposition party, the Democratic 
Republican Union (URD),™ supported these accusations in its pronuncia- 


* Addressing himself to this point, Llovera Felipe Paez, member of the Junta and Minister 


of Interior Relations said in a statement published in El Universal, November 23, 1952, 
p. 19: “The correct interpretation of the regimen of guarantees is that it is not 
meant to restrict liberties or menace rights, but to avoid pernicious agitations of the 
order; injury or disrespect not only to private persons and those invested with authority, 
but to institutions as well and to prevent subversive and terroristic outbreaks. .. .” 


* Informe que rinde el ciudadano Gobernador del Estado Zulia, 1952, pp. 2-3. 


ae meet Koen las Elecciones: La VI Convencién de COPEI a la Nacién Venezolana 
(1952). 

™ Unién Republicana Democratica was a nationalistic party. Although at one point in the 
campaign one of its leaders called for nationalization of the oil industry, the platform 
of the party emphasized only nationalization of the sale of gasoline. It advocated, 
too, that at least 50 per cent of the oil of Venezuela be refined in Venezuela. In a 
plank critical of the regime it pledged itself to undertake irrigation and electrification 
projects in the interior instead of building avenues and skyscrapers in the capital. 
Party members were called urredistas. 
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miento issued to the Venezuelan people by its fifth convention. This docu- 
ment charges the Junta with all the vices of a century of turbulent political 
experience. The government was accused of taking advantage of the 
national treasury to further party ends, and of utilizing minor officials as 
whips (zurriagos) to ensure victory at the polls. Said the urredistas: 

The electoral machinery, which according to the law enacted by the Junta itself 
ought to guarantee the freedom of vote to all Venezuelans, has been carefully organized 
to the obvious end of assuring within it a majority of those persons unconditionally 
supporting the official party. Without casting aspersions on the reputation of some 
honorable men who are members, it is evident that the Council and the Electoral Com- 
mittees do not offer the people any security concerning the cleanness of the voting 


nor of the counting. On the contrary: the constitution of those organizations causes one 
to suspect that a gigantic fraud is in progress.” 


Both COPEI and URD accused the government of abusing other 
guarantees: subjecting workers to repressive violence, persecuting party 
leaders for their political beliefs, and detaining, jailing, or exiling members 
of their boards of directors. Moreover, complained the parties, the official 
government machinery of the states had been organized down to the lowest 
official into a vast proselytizing mechanism in favor of the official parties 
in flagrant disregard of government promises to maintain strict impartiality 
in the campaign.** Military governors of the state, appointed by the 
President, had attended meetings of a political nature, and registration in 
political parties affiliated with the government had become a duty among 
the state teaching and administrative personnel. A supreme Electoral 
Council ruling particularly irksome to COPEI and URD was one per- 
mitting government parties to use a round ballot instead of the rectangular 
one required of all other parties. Opposition leaders were convinced that 
this action discriminated in favor of the parties supporting the regime. 
Both parties concluded that not even a minimum of respect for liberty 
or guarantees existed in the unfolding electoral process. 

Why, then, did they continue to participate in the campaign? COPEI’s 
answer was that, in spite of the frauds being perpetrated, it felt morally 
compelled to send some delegates to the constitutional assembly, there to 
condemn the abuses, errors and insincerities of the government-controlled 
parties. In the Assembly their contemplated role would be that of censors, 
not accomplices. URD, on the other hand, seriously considered abstaining 
from the elections, but concluded after “long and conscientious analysis” 
that it would participate, asserting that abstention as a political recourse 


* URD a los Venezolanos (1952). 


“There were actually four “parties” supporting the regime. They were for all practical 
purposes the same, however. See below, note 15. 
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had been systematically rejected by all democratic and revolutionary move- 
ments in the Americas." 

It was in this bitter and harsh mood that the parties prepared for the 
campaign and for the elections which the Supreme Electoral Council 
finally had announced would take place on November 30, 1952. Under 
the rulings of the Council, legalized political parties had to present their 
slate of candidates to the various electoral jurisdictions by October 31. Five 
major groups had complied with the terms of the decree and had been 
officially recognized by the government. Besides COPEI and URD, there 
were the Venezuelan Socialist party (PSV), the Workers Socialist party 
(PST) and the independent organizations: the Independent Electoral 
Front (FEI), the Electoral Front (FE), the National Union Party (UN) 
and the Independent Organization (Ol)."* 

Although one of the duties of the Constitutional Convention was to 
name a Provisional President, a widespread movement in support of 
Marcos Pérez Jiménez for the post began to make itself felt in the Republic. 
The movement was at first distinct from the political party activity. Com- 
mittees were established in many states and in the Federal District to co- 
ordinate the “spontaneous movements” designed to catapult Pérez Jiménez 
into the presidency. It steadily gained impetus during the last few weeks 
of the campaign. The President of the Federal District Committee an- 
nounced on November 5, 1952, that over 1,600,000 persons had signed 
pledges of support for Pérez Jiménez.*® Capital newspapers soon began refer- 
ring to the adhesion movement as the “National Movement.” The oil 
workers and other groups set up their own independent committees for 
adherence to “our glorious Armed Institution” to demonstrate patriotic 
support for Colonel Marcos Pérez Jiménez. 

In the state of Lara, for example, thirty-seven masculine and fifteen 
feminine committees canvassed all the districts, towns, and villages of the 
state in quest of signatures. The committees declared themselves impressed 
by the “spontaneity” with which the people signed, claiming even that 
urredistas and copeyanos had signed the pro-Jiménez document. They com- 
plimented the teaching profession of the state for its unqualified and 
vigorous participation in obtaining signatures. The initial delivery of signa- 
tures totaled 136,227 names, according to the committees’ figures. Some 


“ URD a los Venerolanos (1952). 


* Frente Electoral Inde iente operated in the Federal District; Unién Nacional in the 
states of Apure, Barinas, Falcén, Mérida, Zulia, and the Territory of Amazonas; 
Organizacién Inde iente in Aragua, Cojedes, Guarico, Lara, Portuguesa, Yaracuy 
and Carabobo; and Frente Electoral in Anzoategui, Bolivar, Mirandi, Monagas, Nueva 
Esparta, Sucre, and the Territory of Delta Amacuro. Although unorganized nationally 
and having no national leaders in common, these groups were nevertheless affiliated 
through their common support of the Pérez Jiménez regime and they constituted 
what was considered the official government party. 


* This figure represents one-half of the total number of registered persons. 
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doubt may be cast on the “spontaneity” of the signers if one considers the 
evidence. In the state of Lara 162,127 persons were registered to vote. A 
total of 159,695 votes were cast. Of these only 83,581 voted for the 
delegates who could be counted on to support Pérez Jiménez for the 
presidency. It may be asked what happened to the other 52,646 signers 
who took the pledge? *” 

In the beginning none of the state movements expressing confidence in 
Marcos Pérez Jiménez identified itself publicly with the independent 
organizations. The movements seemed to be separate but parallel. The 
interest aroused by the activity of the Movimiento Pro-Adhesién was such, 
however, that the President of the Supreme Electoral Council was moved 
to remind the country that it was electing a Constitutional Assembly, not 
a President. 

At length, with only a week to go before the elections, the two forces 
began to coalesce. The second convention of FEI in Caracas issued the 
following pronunciamiento:"* 

Whereas the unity of the National Armed Forces, its institutional spirit, and its 


growing technical perfection are guarantees for stability and democratic progress in our 
public life, 


Whereas, the people of the Federal District, organized in blocks of FEI, have held 
ward assemblies and have instructed the convention to make public recognition of the 
patriotic attitude of the Armed Forces as factors of prosperity and order which the 
Venezuelan people enjoy today. 


Whereas Colonel Marcos Pérez Jiménez is the most outstanding representative of the 
Armed Forces and is the individual to whose efforts is owed the high level of morale 
and of progress evident in the Armed Forces, the party resolves; 

To express publicly the adherence of FEI to the National Armed Forces, basic 
institution guaranteeing stability and progress in our public life, in the person of Marcos 
Pérez Jiménez, who is recognized as Chief and Supreme Head of our democratic 
movement. 


In the last week of the campaign, therefore, the independent organiza- 
tions and the Movimiento Pro-Adhesioén became one and the same force. 

Strict censorship regulations made it virtually impossible for the opposi- 
tion parties to make effective use of the various media of communication. 
Caracas newspapers were limited to publishing little more than descriptive 
accounts of the travels of the several opposition leaders. No mention was 
made of party doctrine. 

As the campaign wore on it became apparent that more generous treat- 
ment was accorded the forces supporting the regime of Pérez Jiménez. The 
resolutions (acuerdos) of support for the Junta member were printed in 
their entirety, and detailed accounts of their origins and membership filled 
columns of print. In view of the fact that the independent organizations 
finally joined forces with the Movimiento Pro-Adhesion, it seems reasonable 


™ These figures were compiled from the Boletin Informativo, No. 9, del Consejo Supremo 
Electoral. See El Universal, December 13, 1952, p. 1. 


* El Universal, November 24, 1952, p. 8. 
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to argue that in the publicity given to the numerous acuerdos, the govern- 
ment forces had an effective propaganda outlet denied to the opposition 
Parties. 

Access to the broadcasting facilities, moreover, was denied to all parties, 
and thus the candidates were dependent on mass meetings and personal 
contacts for their following. 

Near the end of the campaign it became abundantly clear that the 
government was running almost exclusively on its record of material 
achievement. The election date of November 30 appears to have been 
set with an eye to the anniversary of the Junta’s assumption of power, 
November 24. The traditional celebration of such events in Venezuela has 
always furnished the government in power with an excellent opportunity 
to present its accomplishments to the public in a happy mixture of self- 
congratulation and political motive. It was no coincidence, therefore, when 
on the eve of its fourth year in power the Junta announced the opening of 
a huge national exposition which would, in its own words, “provide irrefu- 
table evidence of the political, economic and social scope of the work of 
the provisional government.” *® Every ministry had an impressive and 
artistically executed exhibit in the Exposition. A lavish display such as this 
lends valid support to URD’s claim that the administration was using 
public funds in such a way as to contribute exclusively to the interests 
of the political group in power. 


The Elections: Sunday, November 30, 1952. 


In justice to the Venezuelan government, it must be said that it had 
taken ample precautions to insure orderly, fair, and secret elections. The 
authorities, among other things, placed a ban on travel and on the sale 
of alcohol for the day. Witnesses representing each of the candidates were 
entitled to be present when the empty ballot box was sealed and to remain 
through the voting and tabulation. Double voting was eliminated by the 
simple expedient of requiring the voter to dip a finger in a bottle of 
indelible ink before leaving the polls. Upon identifying himself to the 
election officials the citizen was given five colored ballots (adopted for the 
convenience of illiterates). His instructions were to seal his choice in a 
white envelope in the voting booth and, after discarding the other four in 
a locked urn in the booth, deposit it in the ballot box in the presence of the 
election judges. Observers of the election are agreed that the voters were 
able to cast their ballots in complete secrecy. 

The election was orderly and without incident. The Supreme Electoral 
Council issued its first bulletin on the evening of election day when only 


* El Universal, November 23, 1952, p. 28. Many other full pages on this and following 
days described in glowing terms the accomplishments of various ministries of the 
government. 
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a few returns were in. Trouble began with the publication on December 1, © 
of Bulletin No. Three which broke down the results of the 547,456 votes 
reported. At this point URD was leading the independent organizations by 
147,065 votes. COPEI was running a poor third. In the face of this very 
clear trend — approximately one-third of the votes were in — the govern- 
ment suddenly placed tight restrictions on the news and cut off almost 
all foreign communications. 

Considerable activity at the Military School on the outskirts of Caracas 
followed the imposition of the restrictions. Its meaning became clear when 
Pérez Jiménez broadcast from Miraflores Palace on the evening of December 
2. He announced to the people that the Junta had resigned and had 
returned its power to the Armed Forces which had thereupon designated 
him Provisional President of the Republic. In this adroit maneuver he had 
expressly violated his own Electoral Law in which it was provided that the 
Constitutional Assembly would elect the Provisional President. Thus he 
emerged in his true light as the most powerful member of the Junta. 

What was the reason behind this course of action? One can only accept 
the opinions and guesses of the Venezuelans. A rumor, given wide 
credence, circulated to the effect that Pérez Jiménez had been persuaded 
by the other two members of the Junta that a feista victory was a foregone 
conclusion and therefore the election should be allowed to take its normal 
course. When the voting trend indicated the imminence of an urredista 
triumph, however, he was forced to take drastic action to head off a change 
in government. 

Whatever the explanation may be, it is a fact that with the resumption 
of publication of official election returns several days later, a decidedly 
different trend in voting patterns was apparent. Bulletin Five gave feista 
parties 570,000 votes; URD was next with 478,000 and COPEI trailed with 
138,000. The sudden reversal in the vote caused an immediate and 
unfavorable reaction in the capital. Leading newspapers of Caracas were 
unable to go to press because of a strike among their personnel, and a 
threatened general strike failed to materialize only because of severe 
penalties promised by the government. 

The opposition parties were dismayed with the events of the week of 
December 1. They had been confident of victory on the basis of substan- 
tial early returns and in the case of URD this optimism appeared justified. 
Their manifested dissatisfaction grew into such proportions that the new 
Minister of Interior issued a decree exiling the dissident party leaders 
of URD. 

Final election figures were made public on December 13.”° According 
to these figures, the independent organizations had captured 788,086 votes, 


* Boletin Informativo No. 9, Consejo Electoral Supremo Electoral. 
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URD, 638,336, and COPEI, 300,309. Two other minor parties polled a 
combined 41,259. 

A study of the final bulletin reveals some interesting details which 
support the opposition’s charge of irregularities in the election. The state 
of Nueva Esparta split a total vote of 26,933 almost evenly between FE and 
URD. Although the state had considerably less than 100,000 people, it was 
legally entitled to two delegates on a proportional basis.** Frente Electoral, 
the state party supporting the government, was given both seats in spite of 
the fact that URD polled only 106 votes less than the 13,152 cast for FE. 
Under the electoral quotient system URD was clearly entitled to one of the 
two seats, as it was also in the states of Barinas, Bolivar, and Cojedes. 
Government parties, however, were awarded both seats in each case. If 
the same procedure for allotting seats had been followed elsewhere govern- 
ment parties would not have elected delegates from the states of Monagas, 
Yaracuy, and Trujillo. As it was, the independent organizations placed in 
every state in the Union. The following table illustrates the distribution of 
votes and seats in the above mentioned states.”* 


STATES No. or Votes No. or SEaTs 
Nueva Esparta 


0 


* Under the terms of the electoral law, one delegate would be elected for every 50,000 
persons and an additional one for each 25,000 persons in excess. Every state, regard- 
less of population, was entitled to two delegates. The number of seats, therefore, 
varied from two in Nueva Esparta to fourteen in the Federal District. 


* These figures were compiled from the Boletin Informativo, No. 9. 
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No. oF Vores No. or SEaTs 


It was under this cloud of suspicion, exile, alleged fraud, and party 
suppression that the delegates elected to the Constitutional Assembly 
entered into their task of drafting a new constitution for Venezuela. 


The Constitutional Assembly: Opposition Party Participation 


The Constitutional Assembly met on January 9, 1953, in accordance 
with the provisions of the Electoral Statute stipulating that the Assembly 
should convene within forty days after the elections without a specific call 
from the government. The Assembly that met on that date did not reflect 
even the announced election results, for both URD and COPEI officially 
declined to attend or participate in any way. URD’s action was under- 
standable in view of the fact that the government had exiled seven of its 
leaders in retaliation for their alleged circulation of surreptitious charges 
regarding fraud in the electoral process. COPEI refused to participate 
after the government failed to give satisfactory assurances concerning its 
freedom of action in the Convention. The defection of these two parties 
placed the government in a most delicate situation, inasmuch as the 
Electoral Statute required a quorum of two-thirds of the membership in 
order for the Assembly to organize. For a time it appeared that the 
Assembly might not be able to convene because a seventy-member quorum 
could not be found. The government was saved considerable embarrass- 
ment when, through one means or another, it was able to persuade twenty- 
one opposition delegates to ignore party orders and attend the convention. 
For this defiance of party discipline, eighteen were expelled from their 
parties. Neither the uncompromising attitude of the independent organi- 
zations in the Assembly nor their own parties’ censure discouraged other 
opposition alternates from joining the Assembly, for eventually fifteen more 
decided to participate. The last took his seat on March 25, more than two 
months after the Assembly had convened. 

An equally important consideration for the government in the defec- 
tion of the two major parties was that without at least their nominal co- 
operation it would be impossible to present the constitution to the people 
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as a product of the majority will. For a government which desired the 
cloak of constitutional respectability this was a cause for real concern. 

In view of the wide publicity accompanying the incorporation and 
attendance of the opposition alternates in the Assembly, and the official 
interpretation that this meant effective support from URD and COPEI, 
it might be instructive to examine the attendance statistics. The following 
table reveals the participating strength of all parties and the principal and 
alternate status of their delegates.** 


DELEGATES Numser PartTIcIPATING Tora NuMBER 
ELECTED PRINCIPALS SUBSTITUTES Sicnino Const. 


GovERNMENT PartTIEs 


According to this table only one government party delegate failed 
to attend the Assembly, whereas nine opposition seats remained vacant 
throughout the deliberations of the convention. The slate positions of 
those delegates who did attend shed additional light on the make-up of 
the Constitutional Assembly. Forty-seven of the fifty-eight government 
party members were principal delegates. In striking contrast, only four of 
the thirty-six opposition members were similarly situated. Two were urre- 
distas and the other two belonged to the minor parties. URD’s other 
participating alternates fall into the following categories: four were in 
fifth place, two in sixth, one in eighth, three in ninth, one each in tenth, 
eleventh, fourteenth, sixteenth, seventeenth, eighteenth, and nineteenth 
places. All of the eight copeyanos were alternates ranging from third 
place on their party slates to twenty-sixth place. From the evidence one 
might conclude — as many Venezuelans did — that there was some reluc- 
tance on the part of most alternate delegates to serve in the Assembly 


* Each party presented a slate of candidates consisting of principal and alternate delegates 


(suplentes). 
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after the party leadership had pronounced against attendance. The fact 
that the government had to go so far down on so many lists before it 
found persons willing to attend the Assembly tends to support a belief 
common in Venezuela that some form of bribery or political pressure was 
used to obtain their presence in the Assembly. In any case, the opposition 
delegates who did attend could not speak in the name of their parties 
and for that reason the convention was a one-party body. Certainly it 
cannot be seriously maintained that it was a valid reflection of the will 
of the Venezuelan people as expressed in the November elections. 

Although their participation was greatly desired and even necessary in 
the initial organization of the Assembly, the opposition delegates received 
no recognition in the way of posts or committee assignments in the consti- 
tutional convention. 


THE CONSTITUTIONAL ASSEMBLY IN ACTION 


Under Venezuelan political philosophy it was held that the newly 
elected Assembly was the supreme expression of the sovereign people and 
as such was the source of all public power. Thus the power which the 
Armed Forces had usurped four years earlier was considered as having 
returned to its rightful possessor, the people and their representatives. The 
fiction was maintained that the government of Pérez Jiménez had ceased 
to exist at the moment the Assembly declared itself in session. Therefore, 


it was immediately necessary for the sovereign convention to re-establish 
the defunct branches of government. This it did by means of a decree 
law containing three articles. The first specified that the government of 
Pérez Jiménez would continue in full force until otherwise decreed by the 
Assembly. Article Two sustained Pérez Jiménez in the office of Provi- 
sional President, a post he had assumed a month earlier. The existing 
legal and judicial systems were confirmed in Article Three. The purpose 
of this decree was, of course, to erase the de facto label from the regime 
and to recognize it as the legitimate expression of the desires and will of 
the people. Actually nothing at all was changed, except that at last the 
military government had acquired a questionable facade of legality, ac- 
corded by an Assembly whose own legal status could be challenged. 


Preparation of the Constitution 


All other things being equal, it would be logical to assume that for the 
new constitution to reflect the desires of the Venezuelan people, the repre- 
sentatives of all participating parties would be included in the committee 
assigned to prepare the first draft. This was not the case, however. The 
eighteen-man draft committee was composed entirely of members of the 
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parties supporting the government.** All were lawyers and some were 
employed in the executive branch of the government. It does not seem 
unreasonable to argue that through these men the federal executive would 
seek to impress its views on the committee. No attempt was made by 
opposition alternates to draft and submit their own version of the funda- 
mental law. The Assembly was presented, therefore, with a draft docu- 
ment which represented the aspirations of the independent organiza- 
tions only. 


Discussion of the Draft 


On receiving the proposed constitution on January 19, the Assembly 
immediately passed it to a special committee for consideration. All seven 
members of this group were government supporters, five of whom had 
served on the draft committee. At least two opposition members could 
have been included on this committee without jeopardizing majority control. 

The opposition did not find the majority generous in other respects. At 
the very outset of the deliberations an urredista delegate proposed to the 
Assembly that inasmuch as it was about to discuss a new constitution it 
would redound to the credit of the Assembly if it put into effect all the 
provisions of the 1947 constitution concerning freedom of expression. This 
action was in line with the party’s support of the liberal constitution of that 
year. A feista challenged this motion at once, reminding the Assembly 
that it had previously delegated all authority to Marcos Pérez Jiménez in the 
decree law, and therefore now lacked authority to comply. The Assembly 
must refrain, he argued, from meddling in what were now executive affairs. 
In supporting the feista the Assembly confirmed the fact that it was not the 
sovereign power that Venezuelan political philosophy held it to be, since it 
could not (or dared not) rescind or modify one of its own decrees. 

Further evidence of the uncompromising attitude of the majority party 
toward those opposition delegates who attended can be found in the day- 
to-day accounts of the proceedings of the convention. The renegade 
copeyanos, adhering to the party slogan of “censors not accomplices,” 
achieved no gains. Even in the matter of ecclesiastical patronage their 


* The composition of the drafting committee, unofficial in the sense that it had not been 
appointed by the Assembly, is illuminating because not a single member of the 
government party slate (FEI) of the populous Federal District participated. Perhaps 
an explanation for their absence lies in the fact that although five members were 
elected to the Assembly from the District, the combined opposition plurality was 
104,000 votes. It would appear that some attention was paid to the announced 
election results in the composition of the committee. Of the eleven states and terri- 
tories represented on it, seven had supported the government in the elections with 
a vote which exceeded that of the combined votes of the opposition. In the four 
other states, opposition plurality was small. In states which were not included the 
government had either suffered severe defeats or had obtained only small pluralities. 
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efforts to revise the draft were blocked by the majority group.** Attempts 
by alternates of URD and COPEI to effect substantial changes in various 
articles in line with professed party principles proved completely unsuccess- 
ful. At least fourteen examples of Assembly refusal to consider opposition 
proposals were recorded in the columns of El Universal. COPEI and 
URD found the majority adamant even in procedural matters such as a 
motion to refer an article to committee for further study. It is clear that 
at no time in the course of the debates did the delegates in opposition have 
an effective voice in the deliberations. It would appear that the govern- 
ment majority considered them a necessary evil, to be tolerated — but 
certainly not to be humored. 


The Third Discussion of the Constitution 


By April it had become apparent that the Assembly was trying to 
complete its work in time to establish a constitutional regime by April 19, 
a date which commemorates one of Venezuela’s independence days. Al- 
though there was no official expression of it, a rumor circulated to the effect 
that such was the wish of el presidente. 

The delegates began the third and final reading of the draft on April 6. 
By April 11 it had completed this work and the document was ready for 
the presidential signature and promulgation. The draft was essentially that 
which had emerged from the second reading. 

To meet the April 19 deadline, the Assembly had to undertake the 
enormous task of organizing the political institutions of the entire republic. 
This it did by means of transitory clauses appended to the constitution. 

It was assumed at first by Venezuelans that the people would go to the 
polls again to elect their new officials directly in conformity with the new 
constitution. This procedure had been followed in 1947 after the promul- 
gation of the constitution that year. Prior to the elections on November 
30, there was even talk among the opposition parties of their willingness to 
participate in a coalition government during the time required for elections 
for the presidency and congress.** 

The Assembly and the government, however, were of a different 
opinion. To involve the Republic in the expense and passions of another 
political campaign so soon, especially since considerable bitterness had 
resulted from the one just concluded, was a risk they were not prepared 
to take. It may be argued that the transitory clauses outlining the procedure 
for establishing a constitutional government throughout the Republic with- 
out resorting to elections reflected governmental recognition of the fact that 
it did not rest on majority support. 


*= COPEI was committed to a course of action in which the problem of ecclesiastical 
patronage would be settled by a concordat between the Church and State. 
* El Universal, October 9, 1952, p. 5. 
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Under the transitional clauses the Assembly empowered itself to elect 
the President, the Chamber of Deputies, the Senate, the National Courts, 
the Attorney General, the Comptroller of the Nation, and the legislative 
assemblies of the states as well as the municipal councils of the cities 
and villages. All officials would serve for five years. This means that 
by the end of 1957 the Venezuelans will have been without a directly 
elected government for a period of ten years. 

The express terms of the constitution itself in the matter of elections 
were thus ignored by the very people who had written the constitution, for 
the procedures outlined therein for composing a national government were 
set aside by the Assembly when it constituted itself the supreme electoral 
power of the nation. This move must have been in the planning stage 
a long time, for it would appear to be a tremendous task to organize the 
Republic completely from the national executive down to the meanest 
city council. When one considers that for each elective office in the 
country not only principals but alternates had to be selected, the magnitude 
of the task of selection becomes apparent. The actual voting on these 
bodies occupied the Assembly only a few hours, however. 

The Constitutional Assembly implemented the transitory clauses on 
the seventeenth of April. In the session of that date, over 3,200 persons 
were selected to fill the various elective offices in the nation, in the capa- 
city of either principal or alternate.” 

No one doubted that Provisional President Marcos Pérez Jiménez would 
be selected as Constitutional President and no one was surprised when 
the Assembly unanimously elected him. 

In view of the fact that the Constitutional Assembly endowed itself 
with the power to name every elective official in the Republic, it might be 
instructive to look at the composition of the bodies it elected. Careful 
study of this long list of names reveals that the Assembly had chosen 
seventy of its own members to serve as principal representatives in the 
National Congress. Eight of the fifty-eight Assembly members elected to 
the Chamber of Deputies were opposition delegates — this, perhaps, as a 
reward for their attendance.** Only twelve Assembly delegates were 
elected to the Senate and none of these was an opposition-party man. In 
filling the post of Attorney General with one of its members, the Assembly 
brought to a total of seventy-one the number of its members chosen to 
fill national offices. 


“In the executive branch the Assembly filled twelve posts. Thirty-eight persons were 
chosen for the federal courts. Eighty-four men in the Senate, 228 in the Chamber 
of Deputies, 623 in state legislatures and 2,226 in the municipal councils brought 
the total to 3,204. This number includes an alternate for each principal appointment. 
Compiled from Gaceta Oficial, April 17, 1953. 


** Four were copeyanos, three were urredistas and one belonged to Accién Republicana 
Popular. 
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CONCLUSIONS 


In the light of the evidence presented in this paper, it seems unlikely 
that the Venezuelan government can or will permit free and honest elec- 
tions this year. How, it may be asked, can the government stimulate the 
political party activity it considers necessary to give substance to its claims 
for democracy when the various groups which responded to its 1952 over- 
tures were presented with what certainly appears to be fraudulent manipu- 
lation of the election results? The regime will have a hard time indeed 
dispelling the cynicism engendered by its disregard for its oft-repeated 
promise to observe scrupulously the wishes of the people it compelled to 
vote in that election. 

Its task would have been easier had it at any time since 1952 given 
any indication that it recognized a legitimate role for political parties in the 
government process. It has not done so. Indeed, in an interview said to 
have been granted to the Peruvian press by President Pérez Jiménez while 
on a visit to Peru in 1955, he is reported to have said, “We Venezuelans 
are not inclined to political parties.” *° And as if to confirm that statement 
he added that there were at that time no political parties in Venezuela. If 
this latter assertion is true, it is because his government has made systematic 
efforts to eradicate the major political parties which oppose him.*® URD’s 
leaders were exiled following their charges of government fraud in the 1952 
elections. COPEI felt the heavy hand of the government a year later 
when its party leaders were jailed for eight days. The reason for their 
detention was that they had vigorously repudiated the resolutions of 
regional conventions of their party in the states of Tachira and Yaracuy 
pledging support of government policies. The leaders contended publicly 
that the resolutions did not represent COPEI party policy inasmuch as 
they had been adopted by persons expelled from the party.** 

In view of this kind of treatment, it appears unlikely that these two 
parties will participate seriously in an election conducted under the 
auspices of a government which violated its promises in 1952. Opposition 
parties may arise, of course, but they will be that in name only. 

Pérez Jiménez did not allow his government to be unseated in 1952 
in the face of a clear desire of the people for that result. Since he considers 
his government to be the kind the Venezuelan people need, it may be 


* New York Times, June 12, 1955, p. 11. 


* Accién Democratica, still considered to have the largest following in Venezuela, has 
been outlawed since 1948. See Gaceta Oficial, December 9, 1948, for the dissolution 
decree. For accounts of alleged government persecution of this and other political 
parties in Venezuela see any issue of Venezuela Democratica published by party exiles 
in Mexico, and any issue of Informaciones Venezolanas published by party exiles in 
Costa Rica. 


™ Hispanic American Report, VI (November, 1953), 21. 
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argued that he will control all phases of the elections this year to prevent a 
repetition of the fiasco of 1952. “I make every effort,” he declared, “to give 
the Venezuelans the kind of government adapted to them. . .. We are still 
in our infant years and we still need halters. . . . There must be a leader 
who shows the way without being perturbed by the necessity of winning 
demagogic popularity.” ** It is within the context of such statements as 


these that one must seek for clues to the conduct and outcome of the 
1957 elections. 


"= Time, February 28, 1955, p. 29. For a more detailed study of the role of the president 
in Venezuelan politics see the author’s article “Executive Power in Venezuela,” in the 
American Political Science Review, L (June, 1956), 422. 





LAND AND POLITICS IN KENYA: AN ANALYSIS 
OF AFRICAN POLITICS IN A PLURAL SOCIETY* 
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October, 1952, the economic, social, and political complex in this 

colony has shown signs of gradual but definite change. With Mau 
Mau acting, perhaps, as a stimulus to change, the British colonial govern- 
ment has introduced several significant and far-reaching social, economic, 
and political policies. One such policy is the so-called “Villagization” 
scheme.' This scheme seeks to provide the Africans, and particularly the 
Kikuyu, with a settled and secure village life, around which it is hoped will 
emerge a communal spirit for social, economic, and civic advancement. 
Such community activities as the building of schools, churches, and hos- 
pitals, the building of community water supplies, and the establishment of 
community, as well as individual, agricultural undertakings have been the 
concern of the villages thus far created. In April, 1956, it was reported that 
some 750,000 Kikuyu (or nearly half of the Kikuyu population) were now 
village-dwellers, as a result of the new “Villagization” scheme. 

Another policy introduced since the rise of Mau Mau is the so-called 
Swynnerton plan of 1954 (named after the Deputy Director of Agriculture 
in Kenya). This plan provides for the expenditure of £7,000,000 on the 
development of African agriculture for the period 1954-59. After consu!:a- 
tion with Her Majesty’s Government, a grant of £5,000,000 was issued for 
the execution of the plan. In general, the Swynnerton plan has as it objec- 
tive the creation of some 600,000 efficient African farms, and “the raising 
of unit productivity from a sales-level of between £5 and £20 to a level of 
more than £100 a year, after providing for the needs of the family.” * In 
1955, there were approximately 25,000 licensed African coffee-growers in 
Kenya, and there are currently about 58 coffee co-operatives. It is hoped 
by the government that by 1958 the value of the African coffee crop will 
range from £1,500,000 to £4,500,000. 

Perhaps an even more striking innovation in the complex order-of- 
things in Kenya has been the political policies introduced by the colonial 
government. In 1945 there were only two African members in the Kenya 


S ce THE OUTBREAK of the Mau Mau uprising in Kenya in 


* The author would like to express his indebtedness to two Kikuyu associates from whom 
he has received many valuable insights into the development of African political 
movements in Kenya. Their names, unfortunately, must remain anonymous. 


*See O. E. B. Hughes, “Villages in the Kikuyu Country,” Journal of African Administration 
(October, 1955), pp. 170-74. 


* The Times British Colonies Review (Third Quarter, 1956), p. 24. 
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Legislative Council — the local governing organ in the colony. However, 
with the introduction of the so-called Lyttleton plan (named after the 
then Secretary of State for the Colonies, Sir Oliver Lyttleton) for a 
multiracial government for Kenya in 1954, this state of affairs was to 
change appreciably. Thus by April, 1956, there were six Africans in the 
Legislative Council, all of whom were nominated members. Furthermore, 
two Africans were appointed as Parliamentary Secretaries but did not sit 
in the Council. Finally, in 1955 the Kenya government issued the Coutts 
Report * which proposed a plan offering the 5,000,000 Africans of Kenya 
the right of direct election of their representatives to the Legislative Coun- 
cil. Thus in March, 1957, approximately five years after the outbreak of 
what has been, perhaps, the bloodiest rebellion in the history of British 
colonial rule in Africa, a section of the African population in Kenya will 
exercise, for the first time, the democratic right to vote. 

The road that the British East African Colony of Kenya has had to 
travel before undergoing the changes noted above has been one of the most 
interesting, difficult, and complex of all British Africa. And it is likely that 
the distance yet to be traveled will be as difficult as that thus far traversed. 
One factor that will be crucial in deciding whether or not this will be the 
case, will be the nature and character of future political behavior among 
the Africans in Kenya. It is the purpose of this paper to analyze the factors, 
or forces, that have conditioned the past political activity among Kenya- 
Africans, so as to enable us to obtain some insight into the possible course 
this activity may take in future. 


I 


Aside from the obvious fact that Kenya is a colony and, therefore, 
the “colonial situation” is an important factor conditioning African political 
behavior,* the most general factor that has conditioned this behavior has 
been the plural nature of Kenya society. By a “plural society” we mean 
simply one in which two or more racial groups prevail (particularly where 
one is of foreign, and especially of Western, origin) and each adheres to 
different cultural patterns, contact between them being restricted more or 
less to the realm of economic activity. 

Kenya, like much of East, Central, and Southern Africa, is quite suit- 
able for European settlement. With large areas ranging from 4,000 to 8,000 
feet in altitude, the climatic conditions are more than favorable for this 
purpose. What is more, Kenya possesses, in the Highland region, some of 


* See W. F. Coutts, Report of the Commission Appointed to Enquire into Methods for the 
Selection of African Representatives to the Legislative Council (Nairobi: Government 
Printer, 1955). 

*See Georges Balandier, “La Situation coloniale: approche theorique,” Cahiers inter- 
nationaux de sociologie, XI (1951), pp. 44-79. : 
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the finest farming land in all of Africa.’ The combination of these two 
factors, among others, stimulated the rise of a plural society in Kenya — 
especially European settlement. Today there are nearly 50,000 Europeans 
in Kenya (who are, socially and politically, the most influential group in 
the country) who live among some 5,600,000 Africans, 1,500,000 of whom 
belong to the Kikuyu tribe (the largest tribal group in the country). There 
also are some 131,100 Indians and about 30,000 Arabs in Kenya. 

Whereas the European impact on British West African territories such 
as Nigeria and the Gold Coast (whose populations are largely racially nomo- 
geneous) over the past half-century has given rise to a commercial and 
educated middle class that has proven capable of initiating and organizing 
political movements for national independence along Western lines,® quite 
a different process has been operative in Kenya. Here the white settler 
presence has tended to preclude the West African pattern from operating. 
Instead of Africans fulfilling the new occupational roles (e.g., clerks, junior 
administrators, traders, merchants, teachers, doctors, lawyers, journalists, 
etc.) created by colonial administration, European enterprise, and the 
growth of a money or exchange economy — as has been the case in West 
Africa — they have been filled by the white elements among the Kenya 
population, or, in some cases, by the Indians. Thus the growth of an 
urban-dwelling, African middle class has been delayed — thereby hinder- 
ing the rise of Western-type African political movements for national 
independence. (The assumption here, of course, is that nationalism 
generally is an urban and a middle-class phenomenon.’) Furthermore, the 
process of colonial liquidation through the provision of ever increasingly 
representative governmental institutions for Africans—so familiar in 
Nigeria and the Gold Coast — has not taken place, or rather has taken 
place very slowly, in Kenya. Here the local Legislative and Executive 
Councils that govern the colony have been given over largely to the 
white population; the reason being, in part, that the whites have had a 
near monopoly over the education and experience necessary for manning 
such bodies. In short, the Africans’ capacity and opportunity for social 
and political advancement have been seriously curtailed and limited by 
the European presence. 


*See W. Fitzgerald, Africa: A Social, Economic and Political Geography of its Major 
Regions (London: Methuen, 1952), pp. 252 ff. 


*See James S. Coleman, “Nationalism in Tropical Africa,” American Political Science 


Review (June, 1955), pp. 404-26; Thomas Hodgkin, “The African Middle Class,” 
Corona: The Journal of Her Majesty’s Oversea Service (March, 1956), pp. 85-88. 


"Cf. Karl W. Deutsch, “The Growth of Nations: Some Recurrent Patterns of Social and 
Political Integration,” World Politics (1953), pp. 168-195. Cf. also E. H. Carr (Royal 
Institute of International Affairs), Nationalism (London: Oxford University Press, 
1939), pp. 15 ff., 239-40. 
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However, the result of the Kenya experience, as compared with that in 
West Africa, has not been the absence of political activity and organiza- 
tion among the Africans. Quite the contrary; political organizations and 
movements have existed among Kenya-Africans, but with many striking 
differences from those that have emerged in Nigeria and the Gold Coast. 
These differences, it is submitted, have resulted from the plural nature of 
Kenya society; a society in which the white population especially has been 
the dominant economic, social, and political group. 

For one thing, African political movements in Kenya have not been, 
as in West Africa, predominantly middle-class affairs (particularly in terms 
of the support and the organizational basis of these movements). To be 
sure, the leadership of these movements has been drawn from the few 
Africans who have had a relatively high degree of Western education and 
who, as compared with the status of the mass of African peasants and 
agrarian proletarians, can be termed middle-class. But the immediate sup- 
port and organizational basis of these movements have been found among 
the peasants in the poverty-stricken Native Reserves and among the 
thousands of African agricultural workers and domestics on European 
farms and plantations. _ »condly, due to the almost nonexistence of a 
middle class that has had some education in the Western political thought 
of John Locke and Thomas Jefferson, African political movements in 
Kenya have not made the type of political appeal that has been made by 


their counterparts in West Africa. Rather than appealing to the peasants 


and plantation workers in terms of “inalienable rights,” etc., these move- 
ments — until the post-World War II period — have emphasized social 
and economic issues. Consequently, Kenya political movements have not 
generally considered questions of African representation in the governing 
organs of the country as foremost. In fact, it was not until the founding 
of the Kenya African Union in 1944-46 that such questions became a major 


* Typical of the demands expressed by African political movements in Kenya are those in 
the following memorandum, which was presented to the British government in 1931 
by the leaders of the Kikuyu Central Association: “(1) That all land belonging to our 
tribe which has been alienated, including the land for Mission Schools, be returned to 
us. (2) That a sufficiently large area of fertile agriculture and grazing land be added to 
our present reserve with due regard to our present requirements and the future 
increase of our members. .. . (4) . .. That no land should be alienated in the reserve 
for any purpose whatsoever to other than natives. (5) That within the reserve the 
system of Githaka should be maintained giving individual titles to clans and families 
with the safeguarding conditions of adding to or reducing the area according to the 
increase or decrease of the family. (6) That permission be granted us to purchase land 
from Europeans or Indians if and when the members of our tribe are able to do so, 
(7) That sufficient area of forest be placed at the disposal of each clan to which they 
can have access and cut fuel or timber according to their requirements which can be 
regulated by purely native councils. (8) That our livestock be allowed free access to 
all salt licks.” Text of Memorandum in George Padmore, Pan-Africanism or Com- 
munism: The Coming Struggle for Africa (New York: Roy Publishers, 1956), pp. 261-62. 
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concern of these movements.® Thirdly, African political movements in 
Kenya have tended to appeal to their followers within the framework of 
certain existing tribal forms and patterns.’° In some cases, religion has been 
utilized as a means for conveying the aims of a certain movement." In the 
case of the Mau Mau movement, certain ceremonial rituals (e.g., oath- 
taking and initiation ceremonies) have been used to secure adherents to 
the movement and to seal the bonds of loyalty to it.** Also noteworthy is 
the fact that propaganda literature of all sorts disseminated by Kenya- 
African political movements has been printed largely in the native lan- 
guages. Fourthly, Kenya political movements have been conditioned, to a 
far greater degree than those in West Africa, by the racial problems that 
have been characteristic of the plural societies in Africa south of the 
Sahara.** Many of these movements have battled endlessly against all 
manifestations of racial superiority on the part of whites in Kenya. Indeed, 
it may be said that the comparatively militant character of Kenya political 
movements has been due, in no small way, to the existence of racial dis- 
crimination and segregation in all phases of life.** Finally, almost every 
African political movement in Kenya’s history has been stimulated into 
being by the so-called “land question.” Unlike the situation in West Africa 
where the problem of land alienation for European settlement has never 
arisen,’® this question has been of primary importance to the programs and 
aims of Kenya political movements. No other single factor has contributed 


so much toward shaping and conditioning these movements as the question 
of land alienation and the problems arising therefrom. In short, land has 


* See infra, pp. 575-76. References to the question of African representation in the Kenya 
Legislative Council were made by the leaders of the K.C.A., but this question was 
normally overshadowed by social and economic questions. 


* See Elspeth Huxley, “The Rise of the African Zealot,” Corona: The Journal of His 
Majesty’s Colonial Service (May, 1950), pp. 163-66. 


™ See Text of Appeal distributed among the Kikuyu by the Young Kikuyu Association in 
1921, exhibited in Papers Relating to Native Disturbances in Kenya, Cmd. No. 1691 
at 5 f, (1922). Another illustration of this point is Mr. Jomo Kenyatta’s dedication in 
Facing Mount Kenya: The Tribal Life of the Gikwyu (London: Secker & Warburg, 
1953): “To Moigoi and Wamboi and all the dispossessed youth of Africa: for per- 
petuation of communion with ancestral spirits through the fight for African Freedom, 
and in the firm faith that the dead, the living, and the unborn will unite to rebuild 
the destroyed shrines.” 


™ See L. S. B. Leakey, Defeating the Mau Mau (London: Methuen, 1955). 


* On the racial problems in British East and Central Africa, see A. H. Richmond, The 
Colour Problem (London: Penguin, 1955). 


“ Cf. D. H. Rawcliffe, The Struggle for Kenya (London: L. Gollancz, 1954), p. 22. Cf. 
also 514 H. C. Deb. 2509 ff. (1952-53). 


“For the land policy of the British colonial government in the Gold Coast, see Amon 
Nikoi, Indirect Rule and Government in Gold Coast Colony, 1844-1954 (Ph.D. thesis, 
Harvard University, 1956), pp. 108-15. Cf. Majorie Ruth Dilley, British Policy in 
Kenya Colony (New York: Nelson & Sons, 1937). 
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been the raison d’étre of nearly every African political movement in Kenya 
— especially those movements that have arisen among the Kikuyu."* 


II 


Among the Kikuyu, as among many other African peoples, land is 
of primary importance, and has far-reaching consequences throughout the 
whole society. As Mr. C. W. Hobley, a former Senior Provincial Com- 
missioner in Kenya, pointed out nearly two decades ago: “It has been said 
with truth that the basis of all African society is the land which each 
tribe occupies.” ** Being primarily an agricultural people, land is the main 
source of subsistence for the Kikuyu. It is also the fulcrum around which 
the whole Kikuyu sociocultural system revolves. In the words of the 
Kikuyu social anthropologist, Mr. Jomo Kenyatta: 

[Land] is the key to the people’s life; it secures for them that peaceful tillage of the 


soil which supplies their material needs and enables them to perform their magic and 
traditional ceremonies in undisturbed serenity, facing Mount Kenya.” 


At the time of the introduction of white settlement in Kenya (1902-07), 
some of the land in the Highland region was either owned and occupied, 
or lying fallow for future use, by the Kikuyu. The incoming whites, see- 
ing the land to be sparsely settled and believing it to be virtually “no-man’s- 
land,” staked out much of the area for permanent settlement.'® That much 
of the land was nearly vacant (though ownership over it evidently pre- 
vailed) seems to have been the case. For as Dr. L. S. B. Leakey, an eminent 
archaeologist and a foremost scholar on Kikuyu society and history, has 
recorded: “[The Kikuyu had fled the area because] four major disasters 
had ravaged the country . . . the great smallpox epidemic, the great rinder- 
pest outbreak, and intense drought with consequent famine and a devastat- 
ing locust invasion.” ?° Few Kikuyu were left behind, and much of the area 
that the Routledges reported as being “one huge garden,” ** and of which 
Lord Lugard (then Captain Frederick Lugard) reported that “the whole 
country may be said to be under tillage,” ** returned to bush. The whites 
proceeded to settle in the area and even paid some of the remaining 
Kikuyu for some of the land they took up, believing it was tribally owned 


* Cf. John Middleton, The Kikwyu and the Kamba of Kenya (London: International 
African Institute, 1953), p. 16. 


* Bantu Beliefs and Magic (London: Witherby, 1938), p. 316. 
Kenyatta, op. cit., p. xxi. 
® For the viewpoint supporting the original European claim to land in the Kenya Highland 


area on the ground that it was not under “effective occupation” by Africans, see 
Elspeth Huxley, White Man’s Country (London: Chatto & Windus, 1953), I, 113 ff. 


1. S. B. Leakey, Mau Mau and the Kikuyu (London: Methuen, 1955), p. 9. 
™W.S. and K. Routledge, With a Prehistoric People (London: Arnold, 1910), pp. 6 f. 
* Lugard, The Rise of Our East African Empire (London: Blackwood & Sons, 1893), I, 328. 
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land and that such payment constituted final purchase. The returning 
Kikuyu, however, argued that this land (i.e., the land which the Kikuyu 
claimed as theirs, in the Kiambu and Fort Hall areas) was not tribally 
owned and, therefore, no single chief or other member of the tribe could 
dispense with it independently. According to the Kikuyu system of land 
tenure (known as Gethaka), which was one of individual and family, 
rather than tribal, ownership, even the immediate owner of mbari or family 
land could not dispose of it without close and intricate consultation with the 
whole mbari.2* The land, evidently, continued to be owned by individuals 
and their families, and its evacuation and sparse population did not alter 
this situation.** 

Be this as it may, the land claimed by the whites was not to be altered. 
In 1915, the white settlers’ claim to something near 10,000 square miles of 
land was made a fait accompli with the issuance of the Crown Land 
Ordinance. Among other things, the Ordinance prohibited future transfer 
or sale of land between whites and Africans without prior consent of the 
Governor of Kenya.*® Subsequent enactments, as well as official policy 
statements, further entrenched the white settlers’ claim to much of the 
Highland region. Today, the Highland area under exclusive white settle- 
ment amounts to 16,173 square miles, of which 9,872. square miles were 


* See Kenyatta, op. cit., pp. 20-52. See also R. O. Hennings, “Some Trends and Problems 


of African Land Tenure in Kenya,” Journal of African Administration (October, 
1952), p. 126. 


* See Leakey, Mau Mau and the Kikuyu, pp. 9-10. Since the question of the actual status 
of some of the land in the Kenya Highlands (especially in the Kiambu area, which 
is predominantly Kikuyu) at the time of the European advent has been the subject of 
much controversy, it may not be amiss to quote, at some length, Dr. Leakey’s testi- 
mony on this question to the Morris Carter Land Commission in 1932: “After the 
smallpox and big famine, when the families were reduced in numbers, naturally some 
parts would be given up for the time being. I want to emphasize this, because there 
is a suggestion often made out here that some of the Kikuyu land was not in effective 
occupation. I hold, Sir, that if that was land which they had acquired for their future 
use, that it was as effectively in their occupation as the land of many settlers out here, 
of which a part is under cultivation, under coffee, under cattle, etc., and the remain- 
ing part is theirs to hold temporarily with a view to future expansion. This matter 
crops up a lot in connexion [sic] with certain lands in the Kiambu area. I believe you 
will have evidence given you that certain lands towards the Kiambu boma did not 
belong to the Kikuyu. My view is that these lands did belong effectively to the Kikuyu, 
but at the time the Europeans were first coming here — after the great famine and 
the smallpox, which had reduced the numbers of the families very considerably — 
certain of that land which had formerly been occupied by the Kikuyu was once 
again for a short time fallow and practically unused; but I don’t think, Sir, that you 
could argue fairly that because they temporarily ceased to use one piece of their 
family land that it was not theirs. I am certain the argument will be put that certain land 
is not theirs because it can be shown that at some fixed year the Kikuyu were not 
there. On certain farms at Londiani, owing to the depression, there are no Euro- 
peans now. One might as well say that those farms do not belong to the Europeans 
now.” Report of the Kenya Land Commission: Evidence and Memoranda (London: 
H.M. Stationery Office, 1934), I, 658 ff. Cf. Kenyatta, op. cit., pp. 44 ff. 


*See H. M. Leake, Studies in Tropical Land Tenure (Trinidad: Government Printer, 
1933), pp. 16-17. 
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alienated.” The African, on the other hand, was relegated to so-called 
Native Reserves, where, by the Ordinance of 1915, he became tenant-at- 
will of the Crown. In the Reserves the African’s life was crowded with 
suffering and hardship. His rapidly increasing birth rate, coupled with his 
rudimentary farming methods, overran the capacity of the land to maintain 
its inhabitants, even at the subsistence level. This was particularly the case 
with the Kikuyu tribe,?” which was now legally restricted in its capacity to 
move on to new and additional land when necessary (i.e., to practice its 
agricultural system of “shifting cultivation”). Thus, it is in this context 
that the land conflict between the Kikuyu and the Europeans (as well as 
its political consequences in the form of militant African political move- 
ments) is to be comprehended. 


Ill 


The so-called land question became such an integral part of the social 
and political life in Kenya that the British government in London dis- 
patched, in 1932, a Royal Commission (known generally as the Morris 
Carter Land Commission) to Kenya. Among other things, the Commission 
hoped to settle Kikuyu claims regarding land alienations up to that time 
and the deep grievances arising therefrom, as well as to allay the strong 
sense of insecurity on the part of the Kikuyu regarding the present and 
future status of their land and land-needs. All of this to the end of 
warding off open strife between whites and blacks in Kenya. 

After one year of thoroughgoing investigation, the Morris Carter Land 
Commission recommended that 21,000 acres be added to the Kikuyu 
Reserves and that “a sum of £2,000 should be paid to the local Native 
Councils of Kiambu, Fort Hall and Nyeri, in such proportions as Govern- 
ment after inquiry may consider just, to be used by them for compensating 
Kikuyu natives. .. .” ** Some observers have viewed these recommenda- 
tions as quite inadequate,”® and the Kikuyu definitely considered them 
unsatisfactory. Dr. Leakey, who seems to have considered the Commis- 
sion’s recommendations inadequate, has placed the blame for their in- 
adequacy on what he views as the “outrageous claims” that many Kikuyu, 
“ill-advised” by the Kikuyu Central Association, put before the Commis- 


*See Lord Hailey, Native Administration in the British African Territories, Part I 
(London: H. M. Stationery Office, 1950), pp. 187 ff. 


See R. L. Buell, The Native Problem in Africa (New York: Macmillan, 1928), I, 323 ff. 
* Report of the Kenya Land Commission, Cmd. No. 4556 at 129-30 (1934). For a concise 


summary of the Commission’s recommendations, see Kenya Land Commission Report: 
Summary of Conclusions, Cmd. No. 4580 (1934). 


* See, e.g., Norman Leys, “Report of the Kenya Land Commission,” New Statesman and 
Nation (July 28, 1934), p. 116; 314 H. of C. Deb. 1494 (1935-36); Leakey, Mau Mau 
and the Kikuyu, p. 71. 
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sion.*° He has stated further that “had this not occurred, it is likely that 
the recommendations of the Commission would have taken a more 
generous form.” ** 

With this position, as represented by Dr. Leakey, the present writer is 
inclined to disagree. Given the fact that the whites were, by the 1930's, 
a major and entrenched economic, social, and political group in Kenya 
(and more or less enjoying the support of the British colonial govern- 
ment),°* it was most unlikely that the Commission could have gone any 
farther than it did with its recommendations — the validity of Kikuyu 
claims notwithstanding. What is more, it was reported (for the first time) 
in the British Parliament on June 9, 1936, that Lord Swinton, Secretary 
of State for Colonial Affairs at the time of the Commission’s enquiry, “had 
given instructions to the Morris Carter Commission that no person other 
than a European should be entitled to acquire by grant or transfer agri- 
cultural land in such area [i.e., in the Highland area].” ** Assuming that 
the land conflict was to be solved, at least in part, by granting, or making 
available, more land to the Kikuyu for agricultural purposes, Lord Swin- 
ton’s secret instructions had the effect of seriously limiting the Commis- 
sion’s capacity to make adequate recommendations in this respect. As it 
happened, the 21,000 acres recommended by the Commission did not 
include land in the Highland region. Furthermore, the land included in 
the Commission’s recommendations was by far inferior to that alienated 
from the Kikuyu. 

. The land the Kikuyu lost is all good land — Europeans wanted no other kind. It 


all lies from 5,000 to 7,000 feet above sea level, and is well watered by streams from the 
mountain above. .. . 

It happens that, twenty-odd years ago, the present writer, when on his way from Fort 
Hall to Kitui and back again, crossed on foot both the areas proposed to be added to the 
Kikuyu Reserves. One of them lies north of the Tana River. It lies at from 4,000 to 5,500 
feet above sea level. Parts of it are fertile, but streams are few and in some dry seasons 
dry up altogether. The other area, south of the Tana, is lower still, a plain with low hills 
about 4,000 feet above the sea and blisteringly hot. Though the rains were not due for at 
least a month, the whole area was completely waterless — no streams in it are shown, in 
fact, on the maps in the Report.” 


Be this as it may, the Commission’s recommendations were accepted by 
the British government as a settlement of Kikuyu land claims and needs. 
The colonial government and the white population were evidently satisfied 


” For Kikuyu claims, see Report of the Kenya Land Commission, op. cit., pp. 95-138. See 
also ibid: Evidence and Memoranda, I, 204-14, 258 ff. 


* Leakey, loc. cit. 

™ Cf. Hailey, op. cit., pp. 88-89. See infra, footnote 68. 

* 314 H. of C. Deb. 1493 (1935-36). 

™ Leys, loc cit.; 134 H. of C. Deb. 1494 (1935-36). Cf., especially, the observations on the 
Commission’s rec« 1s by Miss Margery Perham, Fellow of Nuffield College, 
Oxford, and Director of its roll of Colonial Studies, in Elspeth Huxley and Mar- 


ot pcs Race and Politics in Kenya (2d ed.; London: Faber & Faber, 1956), 
Pp. 
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that the land question had been solved. The Kikuyu, however, felt 
decidedly otherwise.** The exclusive white occupation of the fertile High- 
land area (much of which, incidentally, was not effectively utilized by the 
whites),°* existing alongside of the poor and highly overpopulated Native 
Reserves,*7 was to become a major issue giving rise to militant political 
movements among the Kikuyu. Combined with the other problems pre- 
vailing in a plural society like Kenya (a topic to be discussed later), this 
colony eventually experienced a period of profound and bitter political 
strife, before the sanctity of white settlement in the Highlands was to be 
seriously questioned by the British government.** 


IV 


The first major political movement to emerge among the Kikuyu was 
the Kikuyu Central Association (K.C.A.).°° It was founded for the 
expressed purpose of representing the Kikuyu in their land claims and in 


* Cf. Huxley and Perham, op. cit., pp. 57-58. “It is small wonder,” writes Miss Perham, 
“that one of the main objects the Morris Carter Report set out to achieve, the removal 
of the deep sense of grievance among the Kikuyu, was not attained. I attended 
the Kiambu Local Native Council when they were discussing these land questions, 
and I marked the deep feeling, gravity and good sense with which they discussed it, 
and how difficult it was for the officials to answer them. As it was, their leaders 
protested against the Report and legislation enforcing it, and ominous prophecies 
were made in the Legislative Council of the trouble that lies in wait for future days. 
One of the most moving things said in the debates by the Provincial Commissioner 
of the Kikuyu, when he referred to their deep dissatisfaction, was that these people 
were always reading the Carter Report — they knew it by heart. Remembering its 
forbidding size and form and the fact that few of the Africans are more than pain- 
ay | literate in English, it does not need much imagination to realize the significance 
of this.” 
* Note, for instance, Major Milner’s statement (July 9th, 1936) in opposition to a govern- 
ment proposal to add 6,455 square miles to the European occupied area in Kenya: 
. In 1934 there were no less than 5,817 square miles of the European Highlands 
unused, and yet the Government proposes . to add a further 6,455 square miles, 
making a total of 16,700 square miles... . That proposal is ridiculous on the face 
of it. It is outrageous, and particularly so when one sees that the area cultivated year 
by year in Kenya is declining progressively. In 1932 something like 12.25 per cent 
was cultivated; in 1933, 11.41 and in 1934 10.82 per cent.” 314 H. of C. Deb. 1495 
(1935-36). Cf. Buell, op. cit., p. 303; A. Schwarzenberg, A Kenya Farmer Looks at 
His Colony (New York: Adolph Schwarzenberg, 1946), p. 27. 


* “The density figures for the Kikuyu reserves were (in 1933) 283 persons to the sq. mile, 
and these included many waterless areas, so that in some regions the density was very 
much in excess of 283. Recently (1944) density figures of 1,100 and even 1,800 to the 
sq. mile have been reported.” C. K. Meek, Land Law and Custom in the Colonies 
(London: Oxford University Press, 1949), p. 77. Cf. Buell, op. cit., p. 323. 


* See Report of Royal Commission on East Africa, 1953-1955, Cmd. No. 9475 at 397 (1956). 


* The K.C.A. was not the first Kikuyu political organization. It was preceded by the so- 
called Young Kikuyu Association (Y.K.A.; referred to by some writers as the East 
African Association) which was founded in June, 1921, and existed for about one 
year. Rather ae 7 its inception, it had neither the following nor the 
influence attained by the K.C.A. In March, 1922, the Y.K.A. was outlawed and its 
leader, Mr. Harry Thuku, arrested and exiled from Kikuyu country. For information 
on this organization, see Papers Relating to Native Disturbances in Kenya, Cmd. No. 
1691; Buell, op. cit.; George Padmore, Africa: Britain’s Third Empire (London: Dennis 
Dobson, 1949); W. McGregor Ross, Kenya From Within: A Short Political History of 
Kenya (London: Allen & Unwin, 1927). 
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their efforts to overcome the congestion and hardship in the Reserves. 
With the land question as its basic concern, the K.C.A. found that “it 
was an easy matter to gather together a large following. . . .” *® Like other 
political movements, however, the K.C.A. recognized that it could 
strengthen its position among the Kikuyu, and hence its political influence 
generally, by including in its aims and purposes matters other than those 
which stimulated its existence. In this respect, the plural society in 
Kenya proved to be more than a helping hand. The European presence 
had produced a fairly rigid color bar, permeating nearly every aspect of 
life, which became an important source of grievances among many Kikuyu. 
This was especially the case with the few educated individuals among the 
Kikuyu, who viewed the color bar as “both personally insulting and 
socially degrading.” ** Note, for instance, Mrs. Elspeth Huxley’s con- 
versation with Mr. Frederick Nganga, an executive officer of the Kenya 
African Union, during the course of a tour through East Africa in 1947: 

“We want equal pay for equal work,” said Frederick Nganga. “When Eliud Mathu 
[one of the leaders of the Kenya African Union] came back from an English University, 


he was offered a job by the Education department at fifteen pounds a month. Europeans 
with inferior qualifications were getting three or four times as much. This is unjust. 


“. . . We want the colour bar abolished in all its many forms. I was a clerk in the 
Education Department, and I worked with a white boy of my own age. If I did wrong, | 
was corrected. So was the white boy; but when his boss spoke to him, he said: ‘Do not 
tick me off in front of a native!’ 


“Once a European woman’s car stuck in the mud,” said Mr. Nganga. “A European 
came to her assistance. I was standing by with some friends. Instead of asking us politely 
to push, this European simply beckoned with his finger, as if we were bound to obey.” 


Another manner in which the plural society facilitated the spread of the 
K.C.A. among the Kikuyu was through the attitudes taken by missionary 
societies toward certain Kikuyu customs, such as polygamy and clitoridec- 
tomy. The mission societies, for instance, objected strongly to the latter 
custom, which was an integral part of Kikuyu ceremonies for initiating 
young girls into womanhood. Demanding that their Kikuyu adherents sign 
agreements that their girls would not submit to initiation ceremonies, the 
mission societies antagonized many Kikuyu. The Kikuyu viewed this 
demand as “a violent attack on an age-old custom which was considered 
essential to the welfare of the tribe, since without initiation, girls could 


“ Leakey, Mau Mau and the Kikuyu, p. 86. 


“ Rawcliffe, op. cit., p. 22. Cf. Elspeth Huxley, The Sorcerer’s Apprentice: A Journey 
Through East Africa (London: Chatto & Windus, 1949), p. 57. “Again and again, 
in my experience, when discussing this question of the colour bar you come up against 
the little personal slight, perhaps unwittingly delivered; against continual outcrops 
through the crust of behaviour of a code of racial superiority. It is these little things 
that enter into the soul and fester; these little things that lie behind the suspicion, 
obstinacy and non-co-operation on which all our effort in Africa may yet founder.” 


* Ibid., pp. 56-57. 
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not become full members of the tribe, nor, by Kikuyu custom, were they 
eligible for marriage.” ** 

Not only did the foregoing issues provide the K.C.A. with means to 
broaden its following and influence among the Kikuyu, but also they 
deeply embittered many of the Kikuyu adherents of the K.C.A. against the 
Europeans, and evidently against many, if not most, of the things associated 
with them. The extent of this embitterment was exemplified in the found- 
ing of Kikuyu Separatist Churches (e.g., the Kikuyu African Orthodox 
Church and the Kikuyu Independent Pentecostal Church) and the Kikuyu 
Independent School Association in the late 1920’s and early 1930’s.** 
Linked closely with the political structure of the K.C.A., these organs (in 
addition to performing religious and educational functions) tended to act 
as media for spreading the influence of the K.C.A. and for developing 
political awareness among the Kikuyu. 

An important aspect of the political activity of the K.C.A. that has 
attracted the attention of many observers, was what some have viewed as 
its tendency to become subversive. It is argued that the K.C.A. turned 
the Kikuyu inward, making them overly concerned with the questions of 
land alienation and congestion and overemphasizing the role of the 
Europeans in producing these situations. In this connection, the separatist 
churches and independent schools were said to be important instruments 
at the disposal of the K.C.A. They were, in effect, recruiting grounds for 
K.C.A. political activists, and eventually performed a similar function for 
the Mau Mau movement. Furthermore, it is argued that if the K.C.A. 
had utilized constitutional channels provided by the colonial government, 
instead of subversive organizational forms, it would have been more suc- 
cessful in its efforts to redress Kikuyu grievances — especially land griev- 
ances. This position has been argued by Dr. L. S. B. Leakey: 

Not being very mature in political matters, the leaders of the K.C.A. . . . did not 
realize that their best chance to achieve some redress would be to make out a well-argued 
case and present it to Government through constitutional channels. Possibly, if they had 
been intelligent enough to do so at that time, something constructive might have been 


achieved. Instead, the movement became more and more inclined towards subversive 
activities and violent demands. . . .* 


* Leakey, Mau Mau and the Kikuyu, p. 89. See also Ralph J. Bunche, “The Irua Ceremony 
Among the Kikuyu of Kiambu District,” The Journal of Negro History (January, 
1939), pp. 46-65. 

“ Mr. Frederick Nganga, during his conversation with Mrs. Huxley mentioned above, made 
the following comment regarding the Kikuyu independent school system: “We want 
more schools, and freedom from the Missions in education. Because of this, we 
Africans are starting our own schools without the Government's help. We have 
already one hundred and forty such independent schools in Kikuyu, receiving no 
Government money.” Huxley, The Sorcerer’s Apprentice ..., p. 56. See also Mbiyu 
Koinange, The People of Kenya Speak for Themselves (Detroit: Kenya Publishing 
Fund, 1955), pp. 25-48. On the politics of African separatist churches in Central 
Africa, see George Shepperson, “The Politics of African Church Separatist Movements 
in British Central Africa,” Africa (July, 1954), pp. 233-46. 

*® Mau Mau and the Kikuyu, pp. 87-88. 
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In order to assess clearly the validity of the foregoing interpretation of 
the political activity of the K.C.A., operating within a colonial and a plural 
society, one fundamental fact should be kept in mind: employing such 
terms as “subversive” in regard to political movements in colonial terri- 
tories is quite dangerous, if only for the general reason that labels as such 
can be very misleading. Moreover, it seems rather meaningless to refer to 
political movements operating within the framework of a colonial system 
as subversive, since it is commonplace that the purpose of all such move- 
ments is to “subvert,” undo, or undermine, in one degree or other, that 
system. The means by which this is to be attained (i.e., whether by 
revolution, by constitutional activity, or through a combination of the two) 
would seem to depend on the nature of the colonial system in any given 
territory.“© In America in 1776, it was decided that armed revolution was 
the correct or appropriate means; in present-day Ghana and Nigeria, 
peaceful constitutional methods are being rather effectively utilized to the 
desired end. But there are no hard-and-fast rules that one can lay down 
regarding this process. The best that one can say is that, normatively 
speaking, a peaceful democratic process is desirable. It is not, however, 
always attainable. 

Regarding the view that the K.C.A. failed to utilize constitutional 
channels to secure redress for Kikuyu grievances, the facts of the matter 
would seem to demonstrate otherwise. Mr. Jomo Kenyatta, a leading 
figure in the K.C.A. during the 1930’s, enumerates, in his preface to Facing 
Mt. Kenya, the following efforts on his part and on that of the K.C.A. at 
utilizing constitutional channels to redress Kikuyu grievances: 

I have been a witness to many land transactions and disputes, both public and private, 
in various parts of Gikuyu; for instance, 1 acted as private interpreter to Chief Koi in his 
big land case which, after several hearings before the Kiama, was brought to the Supreme 
Court in Nairobi in 1921. I was elected as a spokesman of the Gikuyu Central Association 
when we presented our case before the Hilton Young Commission in 1928; afterwards, 
when the report came up for discussion in Parliament, I was delegated to present the 
Gikuyu point of view with regard to land and other matters to the Secretary of State for 
the Colonies in 1929, and have continued to do so when the occasion has arisen. . . . 
Before the Joint Committee on the Closer Union of East Africa, in 1931-32 I was delegated 
to present a memorandum on behalf of the Gikuyu Central Association. In 1932, I gave 
evidence in London before the Morris Carter Kenya Land Commission, which presented 
its Report in 1934. I have studied and taken part in various discussions of the Report, 
and disputes arising out of it, among others the one about the removal of the Gikuyu 


people from their ancestral home in Tigoni; a matter which has been widely discussed 
in the Press and the House of Commons.“ 


In spite of its employment of constitutional channels, the K.C.A. was not 
able to secure an adequate settlement — at least as far as the Kikuyu were 


“Cf. Thomas Hodgkin, Nationalism in Colonial Africa (London: Frederick Muller, 1956), 
pp. 29-59. 


“ Kenyatta, op. cit., pp. xx, 20. See also the testimony and memoranda of Kikuyu persons 
and political organizations, published in Report of the Kenya Land Commission: Evi- 
dence and Memoranda, I, 82-221. 
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concerned. If, therefore, the K.C.A. did become a subversive organization 
(by which is meant, presumably, a clandestine, conspiratorial body), it may 
be said to have done so because of the frustrations it encountered while 
attempting to utilize constitutional channels provided by a colonial system. 
And it should be noted, in passing, that these channels were fewer in 
Kenya —a plural society — than was the case in British West Africa. In 
Nigeria and the Gold Coast, for instance, the Africans were given semi- 
representative Constitutions as early as 1922 and 1925, respectively. It was 
not until 1938, however, that the Africans in Kenya secured representation, 
by a member of their race, in the Legislative Council.** In such a context 
of relatively restricted outlets for political expression, clandestine activity as 
a technique of political organization may have been unavoidable.*® 

In this connection, it is noteworthy that the K.C.A. was, evidently, also 
frustrated through direct government action, which tended to restrict its 
ability to operate as an open political organization. In March, 1929, the 
Governor of Kenya, Sir Edward Grigg (now Lord Altrincham), announced 
his government’s plans to act against “those Kikuyu who were giving 
their allegiance to such associations as the Central Kikuyu Association 
and that it was strengthening the Native Authority Ordinance so as to stop 
the collection of money by natives without permission. . . .” °° During the 
following year, Governor Grigg announced, at a meeting of Kikuyu chiefs 
and members of the local Native Council in Kiambu, that this policy had 
become effective: 

To prevent the formation of associations for... the spreading of trouble in the Colony, 
I have strengthened the Native Authority Ordinance, and I have approved of orders being 
issued under it to prevent the collection of money by natives without a permit... . All 
your young men must be made to understand that Government will not tolerate lawless- 
ness of any kind, and that you, Chiefs and Elders, have the full support of Government 
in punishing it, whenever it occurs.” 
Having restricted the K.C.A.’s capacity to collect funds (which, of course, 
are virtually indispensable for any political organization) the colonial 
government moved to prohibit certain songs and dances practiced among 
the Kikuyu, on the grounds that they were “seditious” and of an “indecent 
nature.” At the same meeting noted above, Governor Grigg also informed 
the chiefs and Native Council members of this action: 


One of the methods employed by the young and foolish members of the tribe has 
been to hold ngomas at which a song called “Muthirego” or “Mambo Leo” has been 


* By an amendment to the constitution of the Legislative Council in 1938, provision was 
made for the nomination of two unofficial African members to represent the interests 
of some 5,000,000 Africans. The Europeans, Indians and Arabs had eleven, five and 
one elected members respectively. In 1948 provisions were made for the nomination 
of two additional unofficial African members. See Hailey, op. cit., pp. 208-10. 

“” Cf. Maurice Duverger, Political Parties: Their Organization and Activity in the Modern 
State (London: Methuen, 1955). 


* 236 H. of C. Deb. 1311 (1929-30). 


"Lord Altrincham, Kenya’s Opportunity: Memories, Hopes and Ideas (London: Faber & 
Faber, 1955), p. 279. 
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sung. In that song the Governor, the Government, the Chiefs and certain well-known 
missionaries have been held up to ridicule. You all know better than I do how an ngoma 
at which this song is sung can be used to arouse the feelings of the young men. . . . And 
I know you will be glad to hear that the Government is taking steps to prevent the 
younger members of the tribe, who refuse allegiance to the Chiefs and give allegiance 
instead to associations of young men such as the Kikuyu Central Association, from dancing 
these lawless dances and seeking to spread unrest outside the Reserves.” 


The leaders of the K.C.A. were also watched by the colonial authorities, 
and they were apparently apprehended at the slightest opportunity. Note, 
for instance, the following report by the Under Secretary of State for 
Colonial Affairs to Parliament regarding the arrest of Mr. Joseph Kangethe, 
President of the K.C.A., in the summer of 1930: 


Joseph Kangethe, who is President of the Kikuyu Central Association, was tried and 
sentenced to two months’ imprisonment by the native tribunal at Fort Hall for disobeying 
an order of a headman named Njuguna by taking part in a public meeting which the head- 
man had prohibited under Section 8 of the Native Authority Ordinance of Kenya... . 
Kangethe appealed to the Supreme Court of Kenya, and this Court dismissed his appeal 
and increased the sentence. . . . The Supreme Court in dismissing the appeal and 
increasing the sentence referred to the offence of the accused as “an impudent chal- 
lenge against authority and good government, as he, an educated man, was setting a wicked 
example for the less fortunate members of his tribe.™ 


The K.C.A. was proscribed in 1940, on the grounds that its continued 
political activiry would be disadvantageous to the British war effort. Kenya 
was nearly free of African political activity during the war, and it was not 
until 1944-45 that this activity was resumed. 


Vv 


During the period between the founding of the Kikuyu Central Associa- 
tion in 1922 and the close of World War II, many social and economic 
changes occurred in Kenya. These changes were ultimately to provide 
the conditions out of which the Mau Mau movement was to emerge. 

With the introduction of a money or exchange economy into Kenya 
and the rise of large-scale agricultura! production for the market, the 
gradual breakup of the Kikuyu sociocultural system was, perhaps, unavoid- 
able.** Though the Kikuyu did not participate, to any significant degree, 
as actual producers or farmers in the new agricultural production, they did 
participate as the major source of labor supply on European farms and 
plantations. This was a logical outgrowth of large-scale European settle- 
ment in Kenya, and the rise of European commercial agriculture. For, as 
Professor Raymond L. Buell observed nearly thirty years ago: “If the white 


* Ibid. 
* 240 H. of C. Deb. 2155 f. (1929-30). 


* On the disintegrating effect of modern economic activity on African society, see Diedrich 
Westermann, The African To-day and To-morrow (London: Oxford University Press, 
1949), pp. 139-47; Godfrey and Monica Wilson, An Analysis of Social Change: Based 
on epsvates in Central Africa (Cambridge: Cambridge University Press, 1954), 
pp. 2-23. 
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man is to build himself a home as well as a fortune in the semi-temperate 
parts of Africa, he must have land and he must have labor.” ** Relegated 
to the status of agrarian proletarians (commonly known in Kenya as 
“squatters”), life for tens of thousands of Kikuyu laboring on European 
farms proved both difficult and insecure.®* Here, in short, existed the 
ingredients for the emergence of a highly discontented agrarian proletariat, 
which at some point would prove fertile ground for any militant African 
political movement that might arise.** 

At the basis of the rise of European commercial agriculture in Kenya 
was the need for large tracts of land, which had a significant effect on 
Kikuyu society. As noted earlier, the marking off of large areas for exclu- 
sive European settlement tended to limit the capacity of the Kikuyu to 
move on to better land when their own holdings were no longer sufficient. 
Being dependent upon an abundant supply of land for its functioning,** 
the Kikuyu sociocultural system was bound to disintegrate in the wake 
of European settlement. In effect, such settlement was apparently tanta- 
mount to 
taking away not only their [the Kikuyu] livelihood, but the material symbol that holds 
family and tribe together. In doing this, he [the European] gives one blow which cuts 
away the foundations from the whole of Gikuyu life, social, moral, and economic. . . . By 
driving him off his ancestral lands, the Europeans have robbed him of the material 


foundations of his culture, and reduced him to a state of serfdom incompatible with 
human happiness.” 


At the end of World War II the problem of land hunger still prevailed in 


the Kikuyu Reserves.*® Likewise, the old Kikuyu grievances and frustra- 
tions regarding the land problem continued; and as this problem persisted 
these grievances became even more intensified.** Add to this the continual 


* The Destiny of East Africa (New York: Council on Foreign Relations, 1928), p. 7. 
* See Leakey, Mau Mau and the Kikuyu, p. 72. See also Hailey, op. cit., pp. 198-201. 


* Writing in 1950, Lord Hailey, in his classic survey of Native Administration, made the 
following observation regarding the possible political consequences of the plight of 
Kikuyu squatters on European farms: “The need for an early determination of policy 
[in regard to the status of squatters] is increased by the fact that so large a proportion 
of the Resident Labour belongs to the Kikuyu tribe [about 114,505 out of a total of 
181,803], part of whose area is already highly congested, and of whose capacity for 
political agitation reference has more than once been made in previous Sections of 
this Chapter.” Hailey, op. cit., p. 201. 


See Dr. L. S. B. Leakey’s testimony before the Morris Carter Land Commission and the 
memorandum he submitted to it on this topic, published in Report of the Kenya Land 
Commission: Evidence and Memorandum, I, 666 ff 94, 

*® Kenyatta, op. cit., pp. 317-18. Cf. Report of the Kenya Land Commission: Evidence 
and Memorandum, loc. cit. 

” Cf. Leakey, Mau Mau and the Kikuyu, p. 72. “Everyone who knows the Kikuyu country 
as it is today must admit that the land is overcrowded, with the exception of certain 
small areas in the Nyeri district; it is carrying an agricultural population at a density 
which makes it very difficult for the people to grow enough food, even for subsistence, 
especially in view of the existing methods of farming.” 

™ Cf. Fenner Brockway, African Journeys (London: Victor Gollancz, 1955), p. 173. “When- 
ever we asked an African in Kenya what grievance he felt most deeply, the answer 
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existence of the color bar in nearly all phases of life, confronted by an 
ever-increasing number of educated and socially aggrieved Africans, and 
we will have the fundamental conditions for the rise of a rebellious poli- 
tical movement. In short, having created the conditions for the social and 
economic disintegration of Kikuyu society, European settlement and 
colonial rule in Kenya developed in such a manner, during the period 
between the two world wars, that they failed to provide the conditions 
for the gradual but definite reintegration of the Africans into the new 
social system.*? The outcome, in terms of militant and aggressive African 
political movements, was more than probable. 

In 1944 the second major Kikuyu political organization, the Kenya 
African Union (K.A.U.), was founded.” In its efforts to redress Kikuyu 
social and economic grievances, the K.A.U., like the K.C.A. before it, 
utilized constitutional channels. Unlike the K.C.A., the K.A.U. included 
in its program precise political demands for African representation in the 
Kenya Legislative Council and for eventual African self-government. At 
its Conference in 1947, the K.A.U. adopted a policy declaration which 
included the following political demands: 


1. That the political objective of the Africans in Kenya must be self-government by 
Africans for Africans, and in that African State the rights of all racial minorities would be 
safeguarded. 


2. That more African seats should be provided immediately in the Kenya Legislative 
Council. . . .“ 


By 1950 the K.A.U. claimed a membership of 100,000, including within its 
ranks, as well as its leadership, members from tribes other than the Kikuyu. 


came without hesitation: ‘Land-hunger.’ It was the first phrase on the lips of the 
innumerable deputations. ... Every African we met put land-hunger first.” 


“In West Africa, where colonial rule and modern economic activity likewise created 
conditions which generated the disintegration of tribal societies, the conditions for the 
gradual reintegration of Africans in the new social and political system have existed to 
a much greater degree than in Kenya. Consequently, the pattern of African political 
activity and development in British West Africa has generally been characterized 
by a relatively small degree of violence and aggressiveness, and the general process of 
African social and political reintegration has progressed steadily. It is submitted, there- 
fore, that where such socio-institutional barriers as the color bar prevail in a colonial 
society, both the pattern of African political activity and the general process of African 
social and political reintegration will tend to be characterized by violence and aggres- 
siveness. (On problems of political intergration in Africa, see James S. Coleman, “The 
Problem of Political Integration in Emergent Africa,” Western Political Quarterly, 
VIII (1955), 44-57. See also Report of Royal Commission on East Africa, 1953-1955, 
pp. 26-27. “Comparatively few Africans have, as yet, been enabled to turn completely 
to a full western way of life and this has meant that these few have, of necessity, 
been dependent to a large extent upon being accepted into the community of other 
races practicing this way of living. That they have not been so accepted is, we believe, 
profoundly influencing the East African scene. These are the new leaders of the 
African, and they are in many cases embittered men.” 


® For background material on the Kenya African Union, see Padmore, loc. cit., pp. 231-36; 
Rawcliffe, op. cit., pp. 42-49. 

“Text of declaration in Padmore, loc. cit., p. 231. See also the document entitled “The 
Kenya African Union” in Koinange, op. cit., Appendix, pp. 105-7. 
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The K.A.U. had undoubtedly become the most influential African political 
organization in the history of Kenya. Nevertheless, it was no more success- 
ful in attaining satisfaction for Kikuyu grievances and demands (which 
now included elected African representation in the Legislative Council) 
than was the K.C.A. during the period between the two world wars. The 
K.A.U. found that the social and political structures of Kenya’s plural 
society were not very sensitive to the strongly held, and militantly expressed, 
demands of the Africans. Thus, it is against this background that the rise 
of the Mau Mau movement, with its emphasis on armed rebellion, is to be 
comprehended. 


VI 


It has been suggested by some observers that the Mau Mau movement 
has no association with the Kikuyu’s social, economic, and political de- 
mands and grievances.** Rather, Mau Mau is viewed as the result of the 
“savagery” inherent in Kikuyu society, and of the Kikuyu inability, or 
unwillingness, to absorb Western culture. Others claim that Mau Mau is 
the result of the manipulation of a disintegrating African sociocultural 
system (whose traditional tribal controls over the behavior of the indivi- 
dual have all but decayed, due to the Western impact) by a small group 
of educated and unscrupulous Africans for their own selfish ends.** None 
of these observations, however, seem to provide an adequate explanation 
for the rise of Mau Mau. 

A study of the history-of African politics in Kenya would seem to 
suggest that the most general factor operating, in the long run, to produce 
Mau Mau was the plural nature of Kenya’s colonial society. With a Euro- 
pean population that had monopolized much of the power complex in the 
country (economic, social, and political), African advancement within 
Kenya’s plural society was inevitably limited.** Moreover, believing that 
the advancement of any significant segment of the African population 
would constitute a threat to its own power status, the white population 
in Kenya (as in Central and South Africa) erected an economic, social, 
and political color bar to ensure the maintenance and continuance of its 
power. Furthermore, the whites more or less enjoyed the support of the 
British colonial government in the maintenance of their superior power 
position in the colony —the doctrine of the “Paramountcy” of African 
interest in situations of conflict with the interests of other races in the 
colony, announced by the Devonshire White Paper in 1923, notwithstand- 


® See, e.g., Report by the Parliamentary Delegation to Kenya, Cmd. No. 9081 at 3-4 (1954). 

* See Leakey, Mau Mau and the Kikuyu, pp. 78-85, 95-104. 

* For an idea of the comparative economic, social and political status of Europeans and 
Africans in Kenya, see data on educational facilities, wage differentials, social ameni- 
ties, health standards, etc., in Colonial Office, An Economic Survey of the Colonial 
Territories, If Colonial No. 281-2 at 12-15, 32-33 (1952). 
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ing.** Accordingly, when the Africans began to move, along organizational 
lines, for a settlement of the most fundamental problem confronting them 
— the land problem — it was highly doubtful that the social and political 
complex in Kenya would be sensitive to their demands. As it happened, 
the African political organizations were unsuccessful in securing a satis- 
factory solution of the land problem. Consequently, African grievances 
that arose from frustration in this area (and which were to be bolstered 
by frustrations in other areas —i.e., in the spheres of African social and 
political advancement) tended to become even more intense as the 
inflexible nature of the channels of advancement and redress, provided by 
Kenya’s colonial and plural society, increasingly revealed itself. 

In view of the foregoing, it seems that some of the followers, as well 
as some of the leaders,®® of the K.A.U. concluded that the normal channels 
of advance and redress were practically closed to them. Likewise it would 
seem that the fairly large numbers among the Kikuyu who have supported 
Mau Mau, either actively or passively, also believed that such channels 
would not bend to their needs and demands. Their experience of some 
thirty years of political activity, which took due advantage of existing 
constitutional channels, tended to bear this out. And there apparently was 
nothing qualitatively new in the social and political complex in Kenya in 
the year 1952 that would lead the Kikuyu to believe otherwise. If anything, 
the power status of the European population had perhaps increased during 
the postwar period, and there were few signs —if any — leading to the 


™ Cf. Hailey, op. cit., pp. 88-89. “Our . . . immediate concern here . . . is with the influence 
exercised by European interests on the development of policy in regard to the African 
section of the community. The measure to which this has been reflected in Govern- 
ment policy has been a frequent subject of debate. ... It would be out of place here 
to attempt any judgment on that point, but that the Government should have given 
considerable weightage to European interests was inevitable in view of the part which 
has been taken by the European community in building up the national economy of 
Kenya. . . . The influence of European interests has been shown in the following 
directions . . . (a) The composition of the political and local government institutions 
of the Colony; (b) the reservation of lands for European settlement; (c) the relative 
expenditure on the “settled” as compared with the predominantly “native” areas, 
and on certain public services such as those of Education, Health, Agriculture or 
Animal Husbandry; (d) certain differential legislation, such for example as that 
embodied in the system of Registration Certificates applicable to Africans, or the local 
byelaws confining the residence of Africans to Government or Municipal Locations in 
urban centres.” Cf. the statements of Mr. Norman Parnel, speaking on the Govern- 
ment’s side, in the important Parliamentary debate on the “Kenya Situation” on June 


6th, 1956. 553 H. of C. Deb. 1147 (1955-56). 


” Though Mr. Jomo Kenyatta, President of the K.A.U., was tried and convicted, along 
with other leaders of the organization, for having managed the Mau Mau movement, 
there are some observers who believe that the colonial government did not conclu- 
sively prove its case against him. See, especially, the paper by Dr. D. C. Holland, 
lecturer in English law at University College, London, on the legal aspects of Mr. 
Kenyatta’s case, entitled “Law and Order in Kenya,” Anti-Slavery Reporter (January, 
1955), pp. 8-16. See also Sir Barclay Nihill, “Some Aspects of Legal Procedure in 
Kenya,” Report of the Conference on Questions Affecting Kenya and Britain (London: 
The Africa Bureau, 12th May, 1956), pp. 11-14; Montagu Slater, The Trial of Jomo 
Kenyatta (London: Secker & Warburg, 1956). 
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rise of an “open society.” Thus some Kikuyu and their political leaders, 
confronted with this rather frustrating state of affairs, concluded that open 
rebellion was the only way out. They seemed to have believed that such 
a step would leave them in no worse a position than they were already in.”° 
In short, it is submitted that Mau Mau was an act of desperation; a rather 
spontaneous movement on the part of an economically, socially, and 
politically frustrated people. As Miss Margery Perham, Director of the 
Institute of Colonial Studies, Nuffield College, Oxford, has suggested: 

. .. The [Mau Mau] movement was a sudden ignition from the discontents which 
had accumulated their intensest heat among the Kikuyu but which, from the same deep 
cause, may exist in greater or lesser degree among other tribes. In brief, this cause is the 
almost intolerable sense of frustration suffered by an isolated tribal people when suddenly 


dominated by a superior civilization because this at once destroys the basis of their old 
society and at the same time seems to forbid entry into the new.” 


VII 


We have essayed in this paper to analyze the factors, or forces, that 
have shaped and conditioned African, or more particularly Kikuyu, politi- 
cal movements in Kenya. It is now in order that we summarize, or perhaps 
conceptualize, our findings. For the maze through which one must travel to 
reach a reasonable conclusion regarding the nature of the forces that have 
shaped African politics in Kenya is a complex one indeed. 

We have seen that the most general factor operative in shaping African 
political movements in Kenya was the plural nature of the society. This 
fact was generally responsible for a process of colonial development which 
was strikingly different from that in the British West African territories 
of Nigeria and the Gold Coast. Here, as we have noted, colonial rule and 
European economic activity combined to produce an African commercial 
and educated middle class which developed political movements of a 
Western type capable of pressing more or less peacefully and constitution- 
ally towards self-government. In Kenya, however, the European or white- 
settler presence (with its original monopoly of Western education and ways- 
of-doing-things) hindered the rise of an educated African middle class of 
lawyers, doctors, journalists, etc. Bolstering their superior power-status in 
Kenya with an economic, social, and political color bar (which was more 


*® Note, e.g., the following report on the land situation in Kenya in 1954: “There now are 
4,000 white families operating plantations within the white reserves. The Kikuyu 
tribe has something more than 1,000,000 members. Its cultivable reserve amounts 
to 2,000 square miles. After subtracting state forest area within the white reserve, 
the 4,000 white families still have five times as much land as the 1,000,000 Kikuyu 
natives.” Albion Ross, in the New York Times, May 16, 1954. Cf. Land and Popula- 
tion in East Africa, Colonial No. 290 at 7 (1952), Appendix III. For other aspects of 
the conditions of Africans in Kenya (e.g., wages, housing, education, health standards, 
etc.), see An Economic Survey of the Colonial Territories, loc. cit. 

™ Margery Perham’s Foreword to Tom Mboya, The Kenya Question: An African Answer 


(London: Fabian Colonial Bureau, 1956), p. 1. Cf. J. C. Carothers, The Psychology 
of Mau Mau (Nairobi: Government Printer, 1954). 
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or less acquiesced in by the British colonial authorities), the Europeans 
established a social system which, by its very nature, was quite insensitive 
to the needs and demands, and the general advancement, of the Africans. 
Consequently, it was most unlikely that the African political organizations 
that emerged out of, and operated within, this social system would be any- 
thing but militant and aggressive in character. 

The European presence, as we have seen, affected the development of 
African political movements in another, and more profound, way. Having 
come to Kenya originally as agrarian settlers, the Europeans needed large 
areas of land upon which to settle, as well as an African labor force to 
work it. The Europeans laid claim to, and took up permanent residence in, 
large parts of the climatically suitable Highland area. This resulted in 
the alienation of some land that the Africans, and particularly the Kikuyu, 
claimed as their original ancestral home, and in the limitation of the 
Africans’ capacity to move on to new land when their own holdings proved 
insufficient. Most Africans were relegated to Native Reserves, where life 
proved difficult in the extreme, while thousands of others became laborers 
on European plantations, where life was poor and insecure. These situa- 
tions produced frustrations and grievances on the part of the Africans — 
grievances which generated the rise of militant and aggressive political 
movements among them. Since the channels for African political expres- 
sion within Kenya’s colonial and plural society were few, the efforts of 
these political movements (especially the Kikuyu Central Association and 
the Kenya African Union) to redress African grievances, and generally 
to advance their status in the society, proved quite unsuccessful. Thus, 
feeling frustrated at nearly every turn, and possessed with a deep sense of 
despair, the Africans eventually resorted to open, armed rebellion.”* This 
occurred with the Mau Mau uprising in the fall of 1952. 


® Though the K.C.A. and the K.A.U. have been the two major political organizations 
among the Kikuyu during the past thirty-five years or so, several minor organizations 
have existed. One such organization was the Progressive Kikuyu party, founded in 
1928. Two other organizations also emerged in this period: The Loyal Kikuyu 
Patriots of Southern Nyeri and the Kikuyu Association. Like the two major Kikuyu 
political organizations, these groups were also stimulated into existence by the land 
question. Note, for instance, the following statement by the Progressive Kikuyu 
party in a memorandum to the Morris Carter Land Commission in 1932: “Among 
the many matters which the party has had to consider first and foremost is that of 
‘land,’ and it is with a view to helping the Commission to formulate a land policy that 
will be at once progressive, and yet satisfy the land hunger of the Kikuyu people, 
and allay the suspicion that has arisen, that they have drawn up this memorandum.” 
Report of the Kenya Land Commission: Evidence and Memoranda, I, 95. See also 
ibid., pp. 171-80, 378-81. 

™In this connection it would not be amiss to quote, at some length, the rather prophetic 
testimony of Dr. J. W. Arthur, a former medical missionary and head of the Church 
of Scotland Mission in Kikuyu country, to the Morris Carter Land Commission in 
1932: “The effect on the native mind of the history of the Government policy in 
regard to Kikuyu lands has been disastrous. It is at the bottom of the present sus- 
picions of the whole Kikuyu people, from loyal chiefs and headmen down to the 
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Taken together, the factors enumerated in the foregoing summary 
operated to stimulate the rise of militant and aggressive political organiza- 
tions among Kenya Africans. These factors, taken as a whole, were 
the ultimate causes of the rise of Mau Mau. In short, they were the 
causes of the difficult and bloody road that the British East African 
colony of Kenya has had to travel before reaching the stage at which 
the important economic, social, and political changes noted at the 
beginning of this paper could be instituted.”* Thus, if the analysis presented 
here is correct (and the writer believes that, substantially, it is; though 
recognizing that the still small degree of knowledge on the history of 
African politics in Kenya precludes this analysis from making any claims 
for conclusiveness) then it may be said, by way of conclusion, that future 
peace in Kenya — which inevitably and logically implies the provision of 
peaceful channels for African advancement —is contingent upon the 
extent to which the British colonial government can resolve, in due time, 
the problems that have grown out of Kenya’s plural society.”> In this 


lowly members of the tribe, of Government’s intentions as to land generally, and 
their lands in particular. It colours all their outlook to Government endeavours on 
their behalf 

“. , » Until this fear and suspicion are removed, and some real effort made to 
compensate the Kikuyu people for the losses in the past, the faith of the people 
in British rule cannot be expected to be anything but one of doubt. It makes it easier 
for agitators to work on the feelings of the people, and is the main reason for arousing 
hostility to the Europeans generally. It is impossible for them to realize the benefits 
of British rule and of commercial activity, as long as there is fear bred out of actual 
grievances. To the European settlers unaware of this deep-seated feeling on the part 
of the Kikuyu, the Kikuyu appear to them to be a most truculent and dangerous 
tribe. To me and others, officials and settlers, who really know them, they are a most 
lovable people with a great future, as they are intelligent, forceful and hardworking. 

“The future hope of the country is friendship and co-operation between all races 
and sections of the community, Any thing therefore that will remove suspicion, set 
right real grievances, and re-establish confidence, is worthy of the most serious con- 
sideration and effort of all interested in the future of this great land.” Ibid., pp. 473-74. 
Cf. Julian Huxley, Africa View (New York: Harper, 1931), pp. 190-201. 


was noted at the beginning of this paper that the fairly recent policies introduced by 
the colonial government in Kenya were stimulated, perhaps, by the Mau Mau rebel- 
lion. In this connection, the following observation by Mrs. Elspeth Huxley, who is a 
well-known, passionate and able protagonist of European interest in Kenya, is note- 
worthy: “In one of these letters Miss Perham and I agreed (for once) that, in a 
British territory, you get nowhere unless you kick up a fuss, generally a violent fuss. 
(We were referring to the West Indies.) The same principle has applied in Kenya. 
For years there has been talk of developing the African land units and, of course, a 
good deal has been done: terracing, dam-building, resettlement schemes such as that 
at Makueni, road-making, and setting up of a model small-holding, the limited develop- 
ment of coffee and sisal cultivation, and so on. Things moved, but slowly. ... Then 
came Mau Mau: and the British Government made a gift of £5 millions for the 
development of African lands. The Agricultural Department was ready with the 
Swynnerton plan for the Kikuyu country, and African Land Development was ready 
with plans for other regions. . . . Here was some permanent enrichment of the 
country coming out of the waste and evil of Mau Mau. Wars often force the pace, 
and this Mau Mau war is no exception.” Huxley and Perham, op. cit., p. 258 (italics 
supplied). 


t is noteworthy that this viewpoint was properly recognized by both Labor and Conserva- 
tive participants in the Parliamentary debate on the “Kenya Situation” on June 6th, 
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regard, Professor Raymond L. Buell’s observation (made nearly thirty years 
ago) relative to racial problems in Africa generally is particularly applicable 
to contemporary Kenya: 


Africa is the one continent of the world where by the application of intelligence, 
knowledge and good will, it is not too late to adopt policies which will prevent the 
development of the acute tacial difficulties which have elsewhere arisen, and the evils of 
which have been recognized only after they have come into existence.” 


1956. See 553 H. of C. Deb. 1087-1213 (1955-56). See also Report of Royal Commis- 
sion on East Africa, 1953-1955. This Report contains many valuable observations on 
the necessary conditions for peaceful, prosperous, and democratic development in East 
Africa, one example of which is the following observation: 

. The pattern of economic relationships, at present confined mainly to an associa- 
tion of interests between the races on the fringes of activity, typified by the European 
employers on one side and the African labourer on the other, and by the purely 
transient contacts provided by commerce, must be replaced by a common objective in 
which members of every race clearly understand that they have common interests 
and common rights which rest on the fulfillment of definite obligations. Only thus can 
the economic and political dangers which threaten East Africa be avoided.” Ibid., 
p. 194. See, esp., pp. 380-87. 


® The Native Problem in Africa, p. v. 
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; FOLLOWING is quoted from Time magazine: 


After the last dollar was spent in Oklahoma’s Democratic senatorial primary, 

U. S. Senator Robert Kerr turned in a report of his personal campaign expenses 
to the state election board. The amount: $2,675. The Board was awaiting a report from 
former Governor Roy Turner, who ran some 30,000 votes behind Kerr... but Oklahomans 
knew that his total would be no more than $3,000, because state law limits individual 
campaign expenses to that amount. 
Actually, Oklahoma observers estimated that about $1,000,000 was spent in Kerr’s cam- 
paign. .. . The campaign of Turner . . . cost about half a million. When Turner started 
telephoning his friends last week to talk about the forthcoming runoff primary, he found 
his outside financial sources pretty well dried up. Furious, he charged that “deluges of 
money” had been spent to defeat him, and that “pressure” had. prevented many of his 
friends from advancing more funds. 
The same day, Turner announced his withdrawal from the runoff, virtually handing the 
Senate seat to Kerr. Roy Turner, only a millionaire, had decided that he could not 
match campaign dollars with Multimillionaire Bob Kerr. (July 26, 1954, p. 15.) 


One wonders whether a $1,000,000 investment is required for many United 
States senators; whether like amounts are spent by other elected officials; 
and, if so, how those who are not multimillionaires manage to get the 
funds. Also, when the law does limit campaign expenses to amounts 
approximating $3,000, how can violations that are so blatant be ignored? 


Those questions have been widely publicized in America since the 1952 
presidential campaign. The Senator Kerr item exemplifies countless stories 
regarding the 1954 and 1956 campaigns. Several congressional committees 
have investigated and reported, but as yet their answers to questions on 
money and elections have borne no reforms.' 

Searching for answers, people from time to time have suggested that 
our legislators should examine the British experience, and perhaps mold 
our reforms in the British pattern.? This article sketches briefly the pattern 


* Field work for this study was done in England from July to September, 1954, under a grant 
from the Ford Foundation. The project is one of several resulting from the Conference 
on Ethics in Government held in 1953 at the University of California School of Law, 
Berkeley. 

*See G. Theodore Mitau, “Selected Aspects of Centralized and Decentralized Control 
Over Campaign Finance: A Commentary on S. 636,” 23 U. of Chi. L. Rev. 620 (1956); 
cf. S. 3308, introduced by the Majority Leader, the Minority Leader, and more than 
80 other senators on February 28, 1956; and consult Senate publications during 1956-57 
of the Gore Sub-Committee on Privileges and Elections, and the McClellan Committee 
to Investigate Political Activities, Lobbying, and Campaign Contributions. 

? See Hearings before Senate Subcommittee on Privileges and Elections, 1955, pp. 111, 133, 
194; before House Special Committee to Investigate Campaign Expenditures, 1952, pp. 
68, 118; Gaspar G. Bacon, “The Conduct of Elections in England,” 19 B. U. L. Rev. 175 
(1939). I was surprised to discover that some Britons have argued that their reforms 
should be molded in our pattern. See 470 H.C. Deb. (1949) c. 2986, 3021; cf. ibid., 
p. 3024; News Chronicle editorial, Dec. 15, 1949. 
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that British politicians have worked out for the financing of their elections. 
It has been designated as a preliminary outline of ideas that America might 
borrow from Britain. In summary, the conclusions are (1) that the prob- 
lems there are not unlike the problems here; (2) that, in general, the 
regulation by Parliament of the use of money in elections has not been 
exemplary; and (3) that the ideas we could borrow from the British are of 
restricted application, and would leave us still with the job of fashioning 
reforms that meet our own needs. 


How PARLIAMENT CoNTROLS THE Use oF Money IN Po titics 


The “election expenses” of a candidate for Parliament are strictly 
limited, and he must disclose detailed facts regarding his receipts and 
expenses.* A statutory formula sets the limit in each constituency; and for 
the 630 constituencies that were contested in the last general election 
(1955), the grand total authorized was £1,195,544, or a maximum of about 
£850 for each candidate. This was an absolute maximum, except for 
“personal expenses” not exceeding £100.‘ 

Reports filed after the election show whence each candidate’s money 
came, and also what he paid to whom for salaries, rent, printing and 
stationery, personal items, etc. Summaries of the reports are published 
first in local newspapers and then in a document compiled by the Home 
Office, in London. In addition: (1) Either the candidate or his “election 
agent” must personally receive all money, and authorize all expenses. 
(2) Corrupt practices include not merely bribery, but also “treating”; 
canvassers (i.e., precinct workers) may not be paid; and “No payment 

. Shall . . . be made on account of bands of music, torches, flags or 
banners.” (3) Vehicles may not be hired to take voters to the polls, and 
with borrowed cars the number that can be used is limited (one car per 
1,500 electors in a county, per 2,500 electors in a borough). (4) Anony- 
mously published campaign documents are forbidden. One two-ounce 
letter may be mailed post-free to each elector, and public buildings may 
be rented at maintenance cost. No candidate can buy radio or TV time; 
but during the three most recent general elections the BBC has allotted 
free time to each major party. In 1955, for example, both the Conserva- 
tive and the Labour party were allowed four twenty-minute broadcasts, 
and also one thirty-minute and two fifteen-minute TV programs. 


* The requirements are in the Representation of the People Act, 1949, 12 & 13 Geo. 6, c. 68, 
which reflects a lowering of the limits on expense imposed by earlier statutes. See 
H. G. Nicholas, The British General Election of 1950 (London: Macmillan, 1951), p. 
14. Here there will be only incidental mention of local politics, which have an increas- 
ing impact on party finance; but the legal controls for local are similar to those for 
parliamentary elections. See Halsbury’s Laws of England (3d ed., 1956), XIV, 5. 


*One pound (£)=$2.80: one shilling (1s)=$.14: one sixpence (6d)=$.07. 
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Finally, to supplement the laws that directly affect elections, there are 
(1) the customary punishments for bribery of public officials, and (2) 
traditions of direct parliamentary action in cases where money is used 
improperly to influence members of Parliament. These traditions are 
usually enforced by the House of Commons Committee of Privileges; and 
cases in the post-World War II decade have involved an M.P. named 
Brown whose employers allegedly pressured him for favorable votes, an 
M.P. named Allighan who allegedly was hired to leak information to a 
publisher, and an M.P. named Belcher who received liquor, a cigarette 
case, a suit of clothes, and an expenses-paid vacation for favors involving 
his duties as Parliamentary Secretary for the Board of Trade.°® 

For the American who is evaluating all these controls, the following 
questions seem pertinent (and some readers may be surprised to learn that 
the correct answer to each is “No”): (1) Can the British public find out 
how much has been spent on behalf of candidates who have campaigned 
for Parliament? (No.) (2) Does the legal limit on “election expenses” 
mean that the significant costs of campaigning for Parliament are limited? 
(No.) (3) Apart from rules relating to bribery and parliamentary privilege, 
is there any significant regulation of campaigning costs that are not “elec- 
tion expenses”? (No.) (4) Are the rules relating to bribery and parlia- 
mentary privilege adequate to ensure that public authority will not be 
purchased for private gain? (No.) 


1. Election expenses 


In the three most recent general elections, parliamentary candidates 
reported these expenditures: 


Total number of Election Personal 

candidates reporting* expenses expenses 

£852,420 £52,257 

894,868 51,150 

1,106,092 64,032 
* Two unsuccessful candidates of the Liberal party neglected to report in 1950 and 1951. 


These totals (roughly $3,000,000 for each election*) seem startlingly low 
when we compare the totals invested in United States senatorial and 
congressional campaigns. But even if we adjust for the much larger voter 
populations and geographical areas in America’ the figures cannot fairly 


* For discussion of problems concerning M.P.’s and money, see Frank C. Newman, “Reflec- 
tions on Money and Party Politics in Britain,” Parliamentary Affairs, X (1957), 308. 

*\In general I do not use dollar equivalents. Notwithstanding the official rate of exchange, 
£1 is worth considerably more to the average Briton than is $2.80 to the average 
American. 

"In 1949, after major boundary revisions, the voter population per constituency averaged 
56,000 in England, 50,000 in Wales, 47,500 in Scotland, and 72,000 in N. Ireland. 
There are, of course, variations — but none so extreme as in 1935 when 27,309 electors 
in Barnard Castle enjoyed the same privileges as did 167,939 of their co-citizens in 
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be compared. The reason is that in Britain the reported expenditures in- 
clude only a small fraction of the sums regularly spent to help elect 
parliamentary candidates. Bluntly described, the British statute controlling 
election expenses, when measured as a model for possible reform in 
America, is weak in its drafting; and in administration it has been further 
weakened by loose interpretation and half-hearted enforcement. 

The major gaps in the British statute are that (1) it generally applies 
only to the last few weeks of a campaign, and not to the period of months 
or years when voters are being urged to support candidates;* and (2) it 
governs only those expenses which are directly allocable to an identified 
candidate, and not other amounts which go into the organization and 
propaganda work of his party. After heated debate in Parliament, this 
“directly allocable” rule was approved in the Tronoh Mines case, where 
a mining company had advertised in the Times as follows: 

The coming general election [1951] will give us all the opportunity of saving the country 
from being reduced, through the policies of the Socialist government, to a bankrupt 


“Welfare State.” We need a new and strong government with Ministers who may be relied 
upon to encourage business enterprise and initiative. . . . 


The court held there was no violation of law, even though the expenditure 
(£800) was neither reported as an election expense nor approved by any 


Romford. David E. Butler, The Electoral System in Britain (Oxford: Clarendon Press, 
1953), p. 208, n. 1; J. F. S. Ross, Parliamentary Representation (2d ed.; London: Eyre & 
Spottiswoode, 1948), p. 127; cf. David E. Butler, “The Redistribution of Seats,” Public 
Administration, XXXII] (1955), 125. In America the average congressional district's 
total population is 350,000. See Neil Tabor, “The Gerrymandering of State and 
Federal Legislative Districts,” 16 Md. L. Rev. 277 (1956). 


* Many judges’ opinions are available, but their rulings on the date when a candidate must 
begin to report his expenses are vague. E.g., see Berwick-Upon-Tweed Case, 7 O’M. 
and H. 1, 21, 30 (1923). A confidential memo from one party’s‘ headquarters urges 
caution; but on the basis of (1) many inquiries, and (2) much literature involving 
“prospective” candidates, my conclusion is that in practice a man begins to worry 
about reporting only when he has spent money on the request, “Vote for me.” 

Thus on October 6, 1956— concerning an election that may not be held until 
1960 — the Tories proudly announce, “Now that enough time has elapsed since the 
[1955] general election for constituencies to adopt or readopt their prospective candi- 
dates, the Candidates’ Association is being revived.” Weekly News Letter, XII, 4; cf. 
Report of the 1955 Labour Party Conference, p. 74 (which suggests that candidates 
nursing their constituencies should “handle cases” involving constituents’ housing, 
health, and education troubles); and see Nigel Nicholson, “Standing for Parliament,” 
Parliamentary Affairs, I (Autumn, 1948), 33, 37. Mr. Wollaston concludes that 
“Expenses which a person incurs for the purpose of making himself personally popu- 
lar, generally called ‘nursing a constituency,’ are not necessarily election expenses 
though they would be if they were identified with a particular election.” Halsbury’s 
Laws of England, XIV, 179; cf. ibid., p. 177; A. Norman Schofield, Parliamentary 
Elections (2d ed.; London: Shaw, 1955), p. 174. The parties now seem to assume they 
are governed tolerantly by the most recent ruling (Plymouth Case, 7 O’M. and H. 101, 
122 [1929]), rather than by strict implications of earlier rulings (e.g., East Dorset 
Case, 6, ibid., 22 [1910], discussed in Sir Henry Dickens’ letter to the Times of April 
17, 1929). Some prospective candidates are still too careless; and I learned of one 
who had to resign his candidacy because including his costs during 1954 as “expenses” 
would have left him with an insufficient budget for the three-weeks election period 
in 1955. Cf. North Sussex Liberal, September, 1954, p. 6. (“I am hoping that you may 
choose me.”’) 
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candidate or agent. The judge stated that “no reasonable jury could find 
that the advertisement in question was presenting to the electors of 
any constituency any particular candidate, still less presenting to the 
electors of . . . [the central London constituency where the Times is 
published] either the Conservative candidate or any candidate other than 
a Socialist candidate or his views.” Further, the statute “does not prohibit 
expenditure, the real purpose or effect of which is general political propa 
ganda, even although that . . . does incidentally assist a particular candidate 
among others.” ® 

As a result of this and earlier cases, there is no legal limit on “pre- 
campaign” or “non-personalized” costs. Moreover, for these costs there is 
no way an interested citizen can find out how much was spent, or from 
whose purses it came.?° Thus, even though both the Conservative and 
the Labour party by 1954 or earlier had chosen practically all their candi- 
dates for the May, 1955, election, and even though those hundreds of men 
and women for months (or, in many cases, years) had stumped their con- 
stituencies as either hopeful incumbents or “prospective” candidates, hardly 
one penny of the amounts spent in their behalf was reported to the public, 
or counted as “election expense,” until the formal election period (approxi- 
mately the three weeks that precede polling day) had begun."? Similarly, 


*R. v. Tronoh Mines, [1952] 1 All E. R. 697 (Cent. Crim. Ct.) (italics added); cf. 449 H.C. 
Deb. (1948) c. 1745; 470 ibid., (1949) c, 1890. David Butler suggests this case “opens 
the door to large-scale privately sponsored advertising or circular campaigns.” The 
British General Election of 1951 (London: Macmillan, 1952), p. 33; and see A. A. 
Rogow, The Labour Government and British Industry (Oxford: Blackwell, 1955), 
p. 150. I think it is broad enough to exempt even campaigns sponsored by the parties’ 
headquarters, but my views are shared by experts of neither party. One has advised 
me by letter that “no attempt was made in the 1955 Election to exploit the ruling in 
this case.” Literature is still “purchased” from headquarters by the constituencies, and 
the cost reported as an election expense, even when the literature mentions no con- 
stituency or candidate; and at present it seems likely that the Tronoh Mines rule will 
induce neither headquarters to inaugurate a system of direct distribution that circum- 
vents the candidate and his agent. Cf. R. T. McKenzie, British Political Parties 
(London: Heinemann, 1955), p. 282, n. 2; Plymouth Case, 7 O’M. and H. 101, 123 
(1929); Berwick-Upon-Tweed Case, ibid. 35 (1923). (“There is all the difference in 
the world between supporting a cause and supporting a candidate.”) Nonetheless, 
because of the loophole now open for Tory business firms (cf. the tax advantages 
discussed in note 21, infra; and see Rogow, op. cit., p. 152), my guess is that Labour 
will be less motherly in its instructions regarding election expenditure by unions. Cf. 
the Transport House memo, “Trade Unions and Election Propaganda,” addressed to 
secretaries of affiliated unions on September 26, 1951, and the similar memo, “Sub- 
sidized Literature from Head Office,” addressed to all election agents on 
October 5, 1951. 


* Also unreported are “post-campaign” costs (salaries and rent, mostly) incurred during 
the weeks following an election. See chap. xiii (“After the Campaign”) of the Con- 
servatives’ Parliamentary Election Manual (9th ed.; 1951); cf. Study Paper No. 4 of 
the Labour party’s Special Study Course for Voluntary Election Agents (“After the 
Declaration of the Poll’). 

“4 This assumes that the candidates have been counseled as to the “Vote for me” dangers 
discussed in note 8, supra. In 1955, “the announcement of the election date found 
the party organizations not merely lined up at the starting gate, but in some places 
actually through it.” Economist, April 23, 1955, p. 271. Concerning the six-weeks 
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even though local party groups spent millions preparing for the 1955 elec- 
tion (agents’ and clerks’ salaries, office space, marked ward-lists, publicity, 
etc.), those costs, too, were exempt from the law, except during the final 
three weeks. Lastly, because of the rule that costs count only when they 
are allocable to an identified candidate, the London and regional head- 
quarters’ budgets of the parties, as well as miscellaneous funds invested 
in Tory and Socialist propaganda, were practically exempt.'” 

This means that with proper planning the amount the British spend on 
the candidacy of a man they like, or the politics of a party they like, is 
limited only by their willingness to contribute. It also means that they 
learn the real facts concerning campaign financing only to the extent that 
the party financiers choose to disclose those facts. Before turning to ques- 
tions involving the donors and the publicity, let us first examine some 
minor quirks of British law and practice. 


2. Interpretation and enforcement 


James K. Pollock, writing twenty-five years ago, concluded: 


One is able to find in the enforcement of the statutes relating to election expenditures the 
same two merits which characterize the enforcement of all law in Britain: namely, swift- 
ness and certainty of punishment. ... The country has been saved from the hypocrisy 
and sham and unreality which have characterized the treatment of election funds partic- 
ularly in America. ... The law is not followed to the letter, but there is a very high 
standard of election conduct, and the rules of the game are respected.” 


These conclusions are still valid if we stroke with a broad brush, and 
roughly contrast Britain with America. But to be fair some details con- 
cerning recent British elections should be mentioned. 

During the formal election period most candidates and agents are 
remarkably conscientious, and the observer notes at once a flavor of honest 
intent to comply with the law. But with respect to “swiftness and certainty 
of punishment” we should note that since 1928 no one seems to have been 


election period in 1950 see H. G. Nicholas, The British General Election of 1950 
(London: Macmillan, 1951), pp. 76-79. 

™ On the relative importance of “election expenses” and actual costs, consider these com- 
ments of Lord Woolton: “In... 1951 and 1955, we had worked for months, canvassing 
every voter, explaining our program. ... The result of any election is largely deter- 
mined months before the noisy turmoil of the [three weeks’] campaign. .. .” New 
York Herald Tribune, April 23, 1956. On Labour’s side, “In far too many constitu- 
encies, probably well over 90% of the total work that should have been done before 
the Election is announced — and which is invariably done by our opponents before 
the announcement — is done, if it is done at all, in the last two or three weeks.” 
Report of the 1955 Labour Party Conference, p. 72. “The whole lesson of our inquiry 
is that much more needs to be done between elections.” Ibid., p. 87. 

On the relative importance of national and local propaganda, see R. S, Milne and 

H. C. Mackenzie, “Straight Fight,” Parliamentary Affairs, VIII (1954-55), 121. 
(“National propaganda sources have more powerful direct effect than local ones.”) 

* Money and Politics Abroad (New York: Knopf, 1932), p. 193. Cf. W. J. M. Mackenzie, 
“Pressure Groups in British Government,” British Journal of Sociology, VI (1955), 133, 
141. (“There is no doubt that British law is effectively applied.”) 
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punished for financial misconduct in a parliamentary election. And the 
last protest petition filed was in 1924.‘* Apparently there has been but one 
criminal prosecution, in a peculiar case where party leaders were forced to 
take action; and there, too, the suit was unsuccessful.!® We can conclude, 
therefore, that for nearly three decades the standards have not been set 
by judges or by prosecuting officials. 

In practice the standards are set by officials of the Conservative and the 
Labour parties. These men are vigilant regarding the peccadilloes of both 
their own agents and their opponents’, and their contribution to honest 
elections is unparalleled by any activity of American party officials. None- 
theless, certain gentlemen’s agreements can be detected; and one wonders 
whether each party has not become bound, rather helplessly, by fears that 
exposure of the other’s misdeeds might lead to retaliatory forays into its 
own linen.** 

I do not mean to suggest, except as to Northern Ireland and occa- 
sional by-elections,’ that there is much cheating. One candidate told me 
that whereas he had not overspent in 1945, he felt it necessary to do so in 
1950 and 1951, when his agent doctored the reports to show items that 
were one-third less, say, than actual costs. There is good reason to believe 
this kind of misconduct is rare (though Central Office leaders of both 
parties stated to me that morals as well as morale would improve if 
Parliament were to raise the constituency spending limits to “realistic” 
levels). 


The main difficulties arise because of callousness regarding the true 
purpose of the law, substantiated in some instances by political traditions. 
For example, even though for all monies received the statute requires 
“a statement of the name of every person from whom they may have been 
received,” there are no questions asked about the many reports that show 
all monies as having come from one source — the local party organization. 
As a result, the real donors and the sums they gave are not identified, even 


* A memo from one party’s headquarters states: “Due very largely to the high cost, and also 
to the fact that those responsible for elections are now more enlightened, election 
petitions seem to belong to the past.” 

* The Tronoh Mines case, note 9, supra. 


* Cf. the Bower letter, the Times (London), December 19, 1949 (“De minimus non curat 
lex has always been the admirable maxim applied”); and see David Butler’s account of 
an instance he regards as probably unique: “In a certain constituency the Conserva- 
tive and Labour agents had both found in the middle of the campaign that they were 
going to have difficulty in keeping within the limit on expenses; I met them agreeing 
not to scrutinize each other’s accounts too closely.” The British General Election of 
1951, p. 147, no. 1. My observation is that even if express agreements are unique, tacit 
understandings are not. 

™See Desmond G. Neill, “The Election in Northern Ireland,” in Butler, ibid., pp. 220, 
222-27; James K. Pollock, op. cit., p. 167; cf. H. Phillip Levy, “The Mid-Ulster Fantasy,” 
New Statesman, LI (1956), 562. For recent by-elections, Mr. Pollock’s description of 
constituencies that are “literally [and illegally] deluged with [paid] workers and cars 
from the outside” is still apt. 
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in cases where the local organization appealed for funds directly on behalf 
of a candidate. 

The local organizations are also used to hide certain expenses that 
clearly should be reported but often are not. Thus, though rental and salary 
items are normally listed on the agent’s report, the figures often do not 
include an allocation for even three weeks’ use of the permanent local 
headquarters, or three weeks’ salaries for the permanent staff. This last 
point is of special interest to the 700-odd party agents who receive an 
annual salary. The appropriate fractions of these salaries should, of course, 
be reported as election expenses, in the column labeled “Election Agents, 
Sub-agents and Polling Agents.” When we examine the figures which are 
actually reported under that heading, however, we see that many agents do 
not include the appropriate fractions of their annual salaries. In 1951, for 
instance, when 1,374 candidates reported, 104 said they spent nothing on 
agents’ fees; 522 reported £50; and 220 reported £75. It is conceivable 
that 104 spent nothing. It is mot conceivable that the agents of 742 
received only £50 and £75."* In fact, these two figures have survived as 
“standard” fees from elections prior to 1948 (when £50 or less in boroughs 
and £75 or less in counties did not have to be reported at all); and there 
is no doubt whatsoever that many agents of the 522 and 220 candidates 
for whom £50 or £75 was reported in 1951 really did receive more than 
£50 or £75. I was told by one agent that he regarded his £50 as an 
“election bonus.” When I quizzed him as to the legality of reporting none 
of his regular salary, he argued that during the election period he was 
really vacationing, and took on election duties only to supplement his 
salary. I leave the evaluation of that theory to the reader. 

If it be true that neither party officials nor civil servants inspect for 
allocation of salaries or other hidden headquarters’ expenses, the Con- 
servative naturally benefits more than the Labour candidate, because the 
Tory investment in local headquarters far exceeds the Socialist investment. 
But this excess may be offset by the similarly hidden gifts that unions make 
to Labour candidates, since there is no doubt that salaried union officials 
oiten undertake campaign tasks, and that union facilities are often used 


“ The other fees ranged as follows: 
Amount Reported Number of Candidates Reporting 

£29 or less 

30 to 49 

51 to 74 

76 to 99 

100 

101 or more 


The highest figure was £215, but only 11 candidates reported more than £150. See 
HSMO, Election Expenses (June 10, 1952). For earlier elections Mr. J. F. S. Ross has 
reported a high of £398. Op. cit., p. 232. In 1955 a winning Irish candidate reported 
£418, and 18 candidates reported more than £150; but in general the 1955 figures do 
not differ from those of 1951. 
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for campaign purposes.’® Further, the heat of campaigning can easily 
inspire self-righteous Socialist reaction to conspicuous Tory consumption. 
To illustrate: There are many voters who will not walk or take a bus to 
the poll; they want a ride. The law forbids paying others’ taxi fares, but 
many more Conservatives than Labourites can afford to pay their own. In 
addition, the number of motor vehicles that can be donated for this pur- 
pose is limited, and it is not easy for the Labourites to get even as many 
vehicles as are allowed. This is partly because the Labour car-donor is 
less willing to supply petrol along with his car than is the Conservative 
car-donor. Given these facts, is it surprising that a zealous Labour com- 
mittee will occasionally find some way to fill the tank, even though the 
law forbids gifts of petrol? *° 


Wuo Finance Britisu Potitics? 


In the United States neither trade-unions nor corporations are supposed 
to contribute to federal campaigns, and individuals may not contribute 
more than $5,000 to any candidate or committee. In Britain there are no 
parallel restrictions. Individuals contribute whatever they think they can 
afford; corporate contributions are not only lawful but sometimes are even 
deductible for tax purposes; and the Trade Union Act of 1913 indicates 
that unions may spend politically in varied ways. 


The rule allowing tax deductions was recently verified in the “Mr. 
Cube Case.” There, with stockholder approval, the Tate & Lyle sugar 
firm spent thousands of pounds 


through . . . Aims of Industry, Ltd., whose activities included advertising, film making, film 
showing, and the issue of pamphlets, ration-book holders (suitably inscribed), photographs, 
and recordings. The campaign was directed against the nationalization of the sugar refining 
industry . . . which was being advocated by the Labour Party . . . and the directors of the 
company believed that nationalization would result if the party were returned to power 
at the general election of 1950. The company contended that the expenditure incurred in 
carrying out the propaganda campaign was for the sole purpose of preserving its business 
and assets and thereby enabling it to carry on its business, and that it was, therefore, money 
wholly and exclusively laid out for the purposes of the trade and was a permissible deduc- 
tion in computing profits for income tax purposes. 


* Mr. M. Harrison notes, “The general funds and reserves of the union may in no circum- 
stances be put to political use —a rule that is scrupulously observed by the unions.” 
David E. Butler, The British General Election of 1955 (London: Macmillan, 1955), 
p. 215. But he also describes the part played by salaried union officials (pp. 221-23). 
Cf. Report of the 1955 Labour Party Conference, p. 74 (tales regarding union partici- 
pation are exaggerated). Regarding a noncalculable Tory advantage, see Economist, 
May 21, 1955, p. 649. (“Labour ... is having more than usual difficulty in hiring 
poster sites from Tory site-owners.”) 


* The 1956 Conservative Conference resolved “That . . . Section 88 . . . which restricts 
the use of cars at a parliamentary election, has proved unsatisfactory and is a limita- 
tion of personal freedom.” Notes on Current Politics, October 29, 1956, p. 32. 
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The three majority lords accepted this contention, and suggested that even 
“a payment by a company to a political party which was supposed to be 
identified with the interests of a particular trade might be to the advantage 
of the trade [and thus deductible]. . . .” The two dissenters did not reject 
this dictum, but argued instead that in this case the firm’s antinationaliza- 
tion expenditures were not aimed at increasing its profit-earning capacity.”* 

Here we shall examine campaign funds by reference not to the donors 
(corporations, trade-unions, individuals) but rather to the donees (Labour 
party, Conservative party, other groups). 


1. Labour party 


The Labour Party . . . is made up partly of Trade Unions and Socialist Societies and a 
few other bodies which are affiliated to it... [and] partly of constituency Labour Parties, 
each with its own individual members and local affiliated Unions and Societies in every 
part of Great Britain. It is governed, nationally, by an annual Conference, at which all these 
bodies have the right to be represented; and the Conference elects a National Executive to 
carry out the policies which it lays down. The Trade Unions are represented at Con- 
ferences on the basis not of their entire membership, but only of those members who pay 
the political levy, which supplies the bulk of the Party’s funds.” 


Moreover, not even all unionists who pay this levy are in the party. In 
1954, for example, union membership totaled 7,707,000; 6,808,000 members 
paid the political levy; and 5,530,000 of these, through their unions, were 
affiliated with the party (and there were 934,000 dues-paying constituency 


party members, many of whom were also levy-paying union members) .”* 


™ Morgan v. Tate & Lyle, [1954] 2 All E. R. 413 (House of Lords). A Chancery case that 
seems contra (Boarland v. Kramat Pulai, [1953] ibid. at 1122) was distinguished on 
the ground that “protection of the business from injury was plainly not the sole object” 
of a £2,500 expenditure by Malayan tin mining companies in publishing, at election 
time, an anti-Labour speech made by the companies’ chairman to the stockholders 
({1954] ibid. at 426). If that truly is the distinction between the two cases, I think a 
lawyer who could not, by careful drafting, protect his client from the Malayan Tin 
Mines rule would hardly be earning his fee. Cf. J. C. Arnold, “Rights and Obligations 
of Company Directors,” Quarterly Review, CCXCIII (1955), 332, 341. 

“Tate & Lyle’s advertising expenditure leaped from £13,380 in 1947-48 (the year 
before the natiqnalization proposals were announced) to £47,217 in 1948-49 and to 
£198,660 in 1949-50.” Peter Shore, “Big Business Invades Politics,” Socialist Com- 
mentary, XVI (1952), 14; cf. H. H. Wilson, “Techniques of Pressure — Anti-Nationali- 
zation Propaganda in Britain,” Public Opinion Quarterly, XV (1951), 225. 


= oat from The Rise of the Labour Party, published by Party Headquarters (italics 
added). 


* See reports of the Chief Registrar of Friendly Societies and of the Labour National Execu- 
tive; cf. “The Unions and Mr. Bevan,” Economist, March 12, 1955, p. 883; ibid., Sep- 
tember 8, 1956, p. 779. From 1952 through 1955 there was a decline of 171,000 in 
Constituency party members; but during the same period an additional 534,000 union 
members became affiliated. Beginning in 1957 the union affiliation fee became 9d. 
instead of 6d. Cf. Economist, September 10, 1955, p. 837. “Mr. Gaitskell went to 
Southport this week to ask the trade unions to increase their subscriptions to the party, 
in a way which would be bound to tend to increase their influence in it; and he got a 
very good response.” 
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The National Executive reported to the 1956 Conference that it 
received the following monies in 1955: 


Affiliation fees (6d. for each party member): 
Trade-unions 
Constituency parties 
Royal Arsenal Co-op 
Socialist societies 


Subtotal £ 160,115 
General election fund 
Donations from trade-unions 
from individuals 
CIID acs 5 hae ook SR mies , 


Subtotal 104,880 
Sales of literature 21,934 


By-election insurance fund x 8,211 
ENO, Ped), STU Sales od Ba o SERS Je ; 8,176 
Deposit insurance premiums 1,543 
Miscellaneous 855 


£ 305,714 


The reports for preceding years are similar, except that large amounts were 
received for the General Election Fund only in the election years (1950 
and 1951). Thus, in 1950 the unions gave £148,315 in addition to their 
affiliation fees of £125,828; and other gifts to the Fund totaled £6,147. But 
in 1953 all gifts to the fund totaled only £288, and as a result the total party 
income was only £200,000. 

My first comment regarding these figures is that they do not show the 
total receipts of the Labour party. Constituency party income is excluded 
(except for the sixpences sent in to London as affiliation fees), and 
apparently there is nowhere available any compilation of the local financial 
statements. In 1953 the National Executive reported that “the cost of 
employing a full-time agent in 613 constituencies [all constituencies in 
England, Scotland, and Wales] would be approximately £331,000 a 
year....” At that time some 240 full-time agents were on local payrolis; 
so professional salaries alone (apart from rental, clerical, and printing 
expenses, etc.) must have cost over £100,000 a year. But the total local 
budgets are indiscoverable. 

My second comment is that the union affiliation fees shown in these 
Conference reports (e.g., £126,423 for 1953) by no means show the total 
of the unions’ political expenditures. Thus, in 1953 the unions spent 
£405,000 frora their political funds.** How this discrepancy can be 


* This meant an expense per member of Is. 2d. out of his contribution for all union 
expenses of £2 2s. 1ld. In 1950 and 1951 political expenses totaled £472,000 and 
£583,000, and the averages per member were ls. 5d. and ls. 9d. In 1954 political 
contributions to all unions totaled £547,000, and the average member gave Is. 7d. See 
Part 4 of the Report for 1954 of the Registrar of Friendly Societies, pp. 8-9. In 1955 
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explained in part is illustrated by these excerpts from the 1953 report of 
the largest single group, the Transport and General Workers Union: 
Labour party affiliation fees................... “4 JST: EX £ 20,875* 
Remittances to constituency parties for local affiliation fees....... 12,703 


Expenses of upkeep of 17 constituencies........ wa ag 3,871 
Delegates’ fees and expenses R : 979 


158 
. .£ 38,586 
* This figure should be compared with the following. 
National Union of Mineworkers ......... -agt SP 
Amalgamated Engineering Union 


General and Municipal Workers ......... 
Shop, Distributive, and Allied Workers ......... 


These figures show that the 5 largest unions provided over half of the 

total ‘fees of the 84 unions affiliated with Labour (184 unions were 

affiliated with the Trade Union Congress; and, of those, 127 had 

authority to spend for political purposes). 
Those figures show that the annual Conference report included no entry 
for more than 40 per cent of the TGWU political expenditures; and more 
than 10 per cent would be omitted even if statistics were available as to 
constituency budgets. This 10 per cent relates to the entry of £3,871, the 
sum forwarded to 17 constituencies for “expenses of upkeep.” Similar 
upkeep items appear in many union budgets, and during election years the 
figures soar. In 1951, for instance, individual unions officially financed 
137 of the 617 Labour candidates; and in 1955, 129 of 620 candidates were 


so favored. “Of the 277 Labour candidates elected [in 1955], 96 were 
financially supported by Trade Unions, 19 by the Co-operative Party, one 
by the Royal Arsenal Co-op ... and 161 by Constituency Labour Parties.”** 


“the trade unions spent £649,000 on strike pay and £638,000 from their political 
funds... .” Conservative Weekly News Letter, December 8, 1956, p. 4 

Regarding political funds and the “contracting out” system, see Joseph Goldstein, 
The Government of British Trade Unions (London: Allen & Unwin, 1952), chap. 9; 
cf. Joseph E. Kallenbach, “The Taft-Hartley Act and Union Political Contributions 
and Expenditures,” 33 Minn. L. Rev. 1, 22, n. 81 (1948). Just prior to polling day in 
1951 the Conservatives announced that the unions and not the Government should 
decide “whether the political levy is paid by contracting in or contracting out.” For 
a contrary view see the Liberal party pamphlet, Trade Unionists and Politics. 


* Report of the 1955 Labour Party Conference, p. 5; cf. M. Harrison, “Trade Unions and 
the Election,” in Butler, The British General Election of 1955, p. 217: “The specific 
[1955] election expenditure by the unions was . . . £230,000, while the total union 
political expenditure for the year 1955 must have reached the record sum of 

30,000. . . . There were 129 sponsored candidates... .” Each union was bound 
first, “not to contribute to the election expenses of such a Candidate a sum in excess 
of 80% of the maximum expenses allowed by law”; and second, “not to pay to the 
funds of a Constituency Labour Party for organization and registration expenses an 
annual sum in excess of £250 in a Borough Constituency . . . or £300 in a County 
Constituency.” See Labour’s “Prescribed Form for Nominations,” which recites the 
conditions approved at the 1933 Hastings Conference, as modified at the 1948 Scar- 
borough Conference. The Unions’ nominees appear on “List ‘A’ of Available Candi- 
dates,” distributed by headquarters to constituencies who wish to select a prospective 
candidate. Amounts available from the sponsoring union are not specified but are 
often discussed before a choice is made. See R. T. McKenzie, British Political Parties 
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With respect to Labour candidates in 1951 who were not union 
financed (or Co-op financed”*), the Times House of Commons noted: 


[The] constituency organization . . . consents to bear unrelieved financial responsibility, 
although . . . a grant from headquarters is perhaps not ruled out. Party subscriptions are 
pretty well exhausted in maintaining the local organization, so that most of the money has 
to be raised by social events and collections. At a Cambridge adoption meeting an appeal 
produced £400 in 30 minutes. [P. 277.] 


Mr. Nicholas has suggested that “a parliamentary election campaign, if 
a proper amount of enthusiasm is evoked, can be made self-supporting, or 
even positively profitable, by a constituency association which uses it as an 
excuse for a fund-raising drive.”** We must not infer, however, that for 
many Labour groups one appeal can produce £400, as at Cambridge in 
1951, or that hard work and ingenuity alone can make an election profit- 
able. Regarding 1955, the Labour Sub-Committee on Party Organization 
reported this case as illustrative: 


In a marginal constituency, which . . . we lost by less than a thousand votes, the Agent 
who was appointed had to continue with his normal work and told us that he could 
only give one and a half hours per day to the job of Agent during the campaign. ... Be- 
cause of delay and uncertainty about the money likely to be available, the campaign was 
skimped in order to keep expenditures down to £450.” 


In the average constituency, and over-all, the Socialists make a poor show- 
ing financially. In 1955 and 1951, for example (when they lost), they spent 
only 73 per cent and 76 per cent of the permitted maximums, in contrast 
with the Tories’ 88 and 89 per cent. In 1950 (when they won), they spent 


(New York: St. Martin’s Press, 1955), pp. 554-56; Economist, June 2, 1956, p. 887: 
“The unions should . . . revise their somewhat contemptuous attitude towards 
Parliament, and be prepared to send good men there instead of loyal old-stagers.” 

I was told that one large union forwards the maximum permitted (£250 or £300) 
directly to the constituencies, and then gives its sponsored M.P.’s an additional grant 
of £1 per week. Cf. Report of the 1955 Labour Party Conference, p. 85 (which dis- 
cusses criticisms of the Hastings Conference rules). Not all unions publicize their 
political expenditures; but the subsidies for sponsored candidates are usually not 
regarded as “behind the scenes.” Aneurin Bevan, for example, receives £150 a 
year from the N.U.M. The Times (London), March 24, 1955, p. 7. “This matter of 
paying the M.P. an annual stipend originated in the early days of the party when 
Members were not paid and when, therefore, no laboring man . . . could afford to run. 
The practice has continued in many cases in order to attract men who could not 
support themselves and their families on an M.P.’s pay unless it were supplemented 
from outside sources. Whatever one may think in general of the systematic payment 
of legislators by a private pressure group, it is a tribute to the British political sense 
of fair play that it has resulted in little or no demonstrable corruption.” Bernard Hen- 
nessy, “Trade Unions and the British Labor Party,” American Political Science Review, 
XLIX (1955), 1050, 1060. 


* The Co-operative party sponsors candidates jointly with the Labour party. In 1955, 38 
were sponsored and 16 were successful. Butler, The British General Election of 1955, 
p. 44, n. 2. Cf. “A Bizarre Alliance,” Economist, April 27, 1957, p. 294. 

** Op. cit., p. 35; cf. Milne and Mackenzie, op. cit., p. 67. (“The problem is not so much 
to raise money as to keep expenditures within the legal limits.”) 


* Report of the 1955 Labour Party Conference, p. 65. 
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83 per cent; but that year the Tories reached 93 per cent.** Also illuminat- 


ing are these excerpts from the report of the Labour Sub-Committee on 
Party Organization: 


Morale is low, real hardship is not unknown .. . and the chronic insecurity, the scraping 
round to find the current month’s salary, even delays in payment, have caused the loss of 
many good agents and a serious deterioration in the quality of the candidates for agency 
posts.” 

Although the Party should declare its aim of working towards a full National Agency 
Service, we see no immediate prospect that the finances of the Party would enable us to 
proceed in the foreseeable future to a National Agency Service with a full-time member 
in every marginal constituency. Not only would each new appointment cost up to £1,000 
per annum (dependent on the proportion of expenses to be borne by Constituency Labour 
Parties), but many marginal constituencies with a full-time agent in post would naturally 
wish to join the scheme, in order that their agent could be employed full-time on organiza- 
tion and not have to spend his time on raising money.” 


The local dues are 6 shillings ($.84) a year, and the few clubs that sign 
up 5,000 or more members do quite well on dues alone.** But for most 
groups, social events and fund-raising drives supply a minimum supple- 
ment.** Football pools that are “best for the small investor — and helping 
LABOUR too!” are becoming increasingly popular, and the prosperity they 
bring causes some Labour leaders increasing discomfiture. In fact, entirely 
apart from doubts as to the legality and morality of gambling and the 
potentialities for petty graft, the football-pool expansion may present the 


*In 1951, “the average Conservative candidate spent £4 less than in 1950 and the average 
Labour candidate £36 less.” Butler, The British General Election of 1951, p. 139. In 
1950, “Conservative candidates spent .. . 10d. per vote received. Their Labour rivals 
... 8Y%4d.... In the 20 seats where the fewest votes divided the major parties . . . 
Conservatives virtually spent the permitted maximum while Labour spent 88% of 
it... . The Labour Party averages £659 in their successful contests and only £594 
in their unsuccessful ones. The Conservatives’ variation was . . . £730 for a win and 
£677 for a defeat.” Nicholas, op. cit., pp. 17-19; cf. Butler, The British General 
Election of 1955 p. 114; J. F. S. Ross, Elections and Electors (London: Eyre & Spottis- 
woode, 1955), p. 273 et seq. 


* Report of the 1955 Labour Party Conference, p. 75; cf. ibid., pp. 83-84. 


" Ibid., p. 77; cf. 1953 ibid., p. 9; 1954 ibid., pp. 9, 11; R. T. McKenzie, “The Wilson Report 
and the Future of the Labour Party Organization,” Political Studies, TV (1956), 93. 


* “Compared with a theoretical annual subscription of 6s. per individual member, the 
average receipts are probably nearer to half that sum.” Report of the 1955 Labour 
Party Conference, p. 84 (and note the recommendation that affiliation fees be revised). 


“ “Tf for any reason it became impossible to resort to these methods of raising funds it has 
been estimated that as many as one-third of the 213 constituency parties employing 
full-time agents would have to dispense with their services.” McKenzie, British Polit- 
ical Parties, p. 544, n. 3; cf. the Harrowell letter, Manchester Guardian Weekly, Febru- 
ary 3, 1955, p. 4; Report of the 1955 Labour Conference, p. 75: “If the Agent is 
spending all his time on money-raising activites . . . the return we get . . . is very 
slight indeed.” 

A strange destiny may shape financial ends: e.g., “One Labour constituency party 
has derived most of its income from a profitable social club; a minor readjustment of 
its boundaries has moved this club into a neighboring constituency. . . .” Economist, 
June 12, 1954, p. 875; cf. ibid., November 27, 1954, p. 716. 





596 THE WESTERN POLITICAL QUARTERLY 


first major challenge by constituency groups to the reliance of headquarters 
on trade-union money.** 


2. Conservative party 


The Conservatives have a good deal to say about Labour’s financiers. 
For example: 
The Trade Unions contribute regular donations and make available huge sums for political 


propaganda. Against this the Conservative Party has no such regular income. 


We have no compulsory political levy. . . . Our only source of income is Voluntary 
Subscription. 


[The] direct contribution from Unions to the Labour Party is a very small amount of the 
total spent on Socialism. The expenditure from the General Funds of Trade Unions on 
subscriptions to Federations, Trade Union Congress and charities is over a million pounds 
a year, and the amount spent by the Co-operative Socities on education is over £ 400,000 
per year. THE SOCIALIST PARTY TODAY IS THE RICH PARTY.” 


Nothwithstanding these protestations, a disinterested observer can hardly 
conclude that the Socialist party is the rich party. Facts like the following 
cannot be ignored: (1) The Conservatives invest larger sums in “election 
expenses” (see above). (2) As of September, 1956, only 204 full-time 
Labour constituency agents entered the lists against more than 500 Con- 
servative counterparts. In 1952 the Labour agents began at £450 a year 
and worked up to £525, whereas even in 1950 the Conservatives ranged 
from £600 to £700, with automobiles, housing, and other allowances often 


added. Current Tory statistics are not available, but in 1954 the averages 
ranged from £700 to £900— while the Labourites even now work up 
from £500 to only £650.°* (3) Wealth in full-time agents is reflected in 
other ways. For example and in general, there are more secretaries, clerks, 
and other paid helpers in Conservative offices; there are more cars and 
vans; the buildings are bigger, better equipped, and more expensively 
located; the record-keeping facilities are superior. (4) The organizational 


* See Arnold-Forster, “The Future of Labour,” Manchester Guardian Weekly, February 3, 
1955, p. 7; cf. Fletcher letter, ibid., p. 4; Economist, January 29, 1955, p. 356 (“the 
Labour party is reputed to believe that it could raise half a million pounds a year .. . 
on a fairly large pool”); George E. Christ, “Unconscious Hypocrisy?” Conservative 
Weekly News Letter, June 30, 1956, p. 4. 

* The first quotation is from an Abbey House handout called “A Stitch in Time”; the 
second from a pamphlet published by the Stretford Division Union; the third, a 
similar pamphlet from Hemel Hempstead. For lurid charges and counter-charges, see 
470 H.C. Deb. (1949) c. 2972-3034: e.g., “exactly the same type of firms which sub- 
scribed in 1933 in Germany to Nazi funds are, in England 16 years later, subscribing 
in secret similarly large sums to the Woolton Fund.” In a 1951 election broadcast 
Dr. Hill concluded: “I’ve not seen their bank books, but my guess is that there may 
be more money on the Socialist side of the House of Commons than on the other 
side. There’s at least one millionaire and lots of wealthy chaps.” In Campaign Notes 
Labour retorted: “This really takes the biscuit!” October 18, 1951, p. 56; cf. Economist, 
May 19, 1956, p. 674; “Labour MPs . . . are still a less affluent group than the Tories.” 


* The figures are from the Report of the 1952 Labour Party Conference, p. 13; Pamphlet 
No. 6 (“Constituency Finance”), Conservative Organisation Series; and recent letters 
addressed to me. 
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plans of the Conservatives are grander. To illustrate: their training pro- 
grams for agents, candidates, and volunteers are more ambitious; their 
college more luxurious; their bazaars, gymkhanas, whist tournaments, and 
other affairs run on a bigger scale. (As yet, however, their lotteries do not 
match the Labour football pools.) 

We can only guess as to the summary statistics of Conservative finance. 
Not even party members or local leaders know the facts relating to the 
Central and Area Office budgets, which obviously are big budgets; and 
while statements occasionally are published by local parties no one has 
compiled their contents. As a result, we have to speculate on the basis of 
anecdote and hunch.** 

We know that Lord Woolton in 1947 appealed for a £1,000,000 fight- 
ing fund, because “we are over-spending ourselves five times.” At the 
same time the Maxwell-Fyfe Committee reported that £200,000 annually 
was needed to close the gap between assured income and desired expendi- 
tures. We learned that “In aid of Lord Woolton’s . . . appeal fourteen 
hogsheads of ‘fine old landed cognac brandy’ are to be put up at a trade 
auction in the Beaver Hall . . . [and the] ‘anonymous gift’ will probably 
fetch something between £25,000 and £30,000.” ** Reports relating to the 
operation of more than 500 constituency offices suggest that annual budgets 
range from £2,000 to £6,000.** And it is clear that Aims of Industry, the 
Economic League, and many similar groups promote activities that for the 


Tories are just as profitable as are the similar activities of unions and co-ops 
for the Socialists.*° 


* See McKenzie, British Political Parties, pp. 594-96; cf. ibid., pp. 213-16; Allen Potter, 
“British Pressure Groups,” Parliamentary Affairs, [IX (1956), 418 (“Little is known 
about . . . Conservative financial arrangements”). “No Labour agent will make £1,500 
or more per year, as do some Conservative agents.” Alfred S. Schenkman, Parliamen- 
tary Affairs, V (1952), 449, 452. 

* Manchester Guardian, November 13, 1947, p. 4. “The ‘Evening News’ announced . . . 
That there were several individual contributions of £10,000,” 470 H.C. Deb. (1949) 
c. 3018. “Here is a circular from Sir Francis Joseph . . . to the industrialists in the 
Midlands. He talks of the Woolton Fund and... says: ‘As a guide to you we are 
asking firms to contribute on the basis of ¥2d. in the £ on the annual salary and wages 
account of the firm.’” Ibid., p. 3019. 


* As long ago as 1950, Central Office advised constituencies that the Chairman’s suggestion 
of a £2,000-£3,000 budget was made “before any question arose of constituency support 
of the Central Funds . . . and in addition it should be borne in mind that since that 
date [1946] expenses of every kind have tended to increase.” See pamphlet cited in 
note 36, supra. 


“ Peter Shore, “Big Business Invades Politics,” Socialist Commentary, XVI (1952), 14, 15; 
“In January, 1950, the month before the General Election, Aims [of Industry] secured 
no less than 11,269 column inches in defence of sugar, water, meat, steel, etc., and 
attacking Labour’s bulk buying and housing policies.” On the Economic League, see 
470 H.C. Deb. (1949) c. 3012, 3032; cf. McKenzie, British Political Parties, p. 597; 
John Heffernan, “High Taxes in Britain,” The Freeman (March, 1956), pp. 26, 28; 
“failure to put forth the capitalist case is to commit political hari-kari both personally 
and companywise.” 
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The most illuminating survey of Conservative finances is Lord Wool- 
ton’s. Unlike Stanley Baldwin, he did not “look to the City of London 
to give a lead in providing that support which as business men they should 
be prepared to give, in view of our efforts to make their business safe.” ** 
Instead, 


Having appealed for one million pounds in money — and got 25 per cent more than | 
asked for —I immediately put out an appeal for a million more subscribing members. . . . 
I wanted the financial support of the party to be broad-based and in the form of annual 
subscriptions from the many rather than large donations from the few. . . . I advised sub- 
scribers to limit their subscriptions to their local funds. I have seen several constituencies 
politically ruined by the mistaken generosity of wealthy men... . 


[Further,] there is considerable danger in publicized campaign funds. When the big 
money rolls in — if it does — the less well-to-do feel that they can leave the responsibility 
to the more fortunate and so the enthusiasm of the many is lost. Moreover, there is a 
profound suspicion among the ordinary voters—the man in the street — that the party 
that is lavishly endowed by the wealthy can’t be the party that is going to look after the 
humbler folk. It isn’t good reasoning — but it is effective propaganda for the other side.” 


Businessmen are still involved in the financing of the Central Office.** But 
local fund-raising has become crucial, and in many constituencies the 
whist tournaments and other social affairs produce more income than do 
businessmen’s gifts. ** Lord Woolton’s chairmanship was highly success- 
ful, and to a great extent the party’s financing has been democratized.*® 


“McKenzie, British Political Parties, p. 594. Cf. this excerpt from a recent local Tory 
pamphlet: “London is a Socialist hotbed, and only a few of its Conservative Associa- 
tions have sufficient funds to maintain an effective organization.” 


“ New York Herald Tribune, April 27, 1956, p. 6. “Would anybody have believed in 1945 
that the ideal man to lead local Conservatism away from its previous fatal connection 
with big commercial and industrial interests would have been Frederick, Lord Wool- 
ton?” Economist, October 8, 1955, p. 99. 


“Tt is no secret that the Government was at one time frightened of an adverse political 
reaction. . . . So far, however . . . the sort of industrialists who are important in Tory 
party counsels — and finances — seem to have been on expansion’s side. . . .” Econo- 
mist, October 13, 1956, p. 120. 


“These gifts are often indirect; e.g., high-priced advertisements in constituency “diaries.” 
(One such diary in a metropolitan area nets £16,000.) “The dominant change in 
local Conservatism ... has been the swing of control away from the squirearchy 
towards the whist drive set, although with the squire still turning up at the whist 
drive to present the prizes.” Ibid., October 8, 1955, p. 98. Readers should keep in 
mind that Tory policies are often not compatible with certain businesses’ policies, that 
many businessmen are suspicious of all politicians, and that influential shareholders 
and customers are sometimes anti-Tory in their sympathies. Cf. S. E. Finer, “The 
Federation of British Industries,” Political Studies, IV (1956), 61, 77; “the N.F.U., the 
Chambers of Commerce, and a host of trade associations also have connexions with 
the Conservative Party, and their views may clash with the F.B.I.’s.” And see the 
same author’s “The Political Power of Private Capital,” Sociological Review, IV 
(1956), 5, 7. 


“ One wonders why dues are so low (2s. 6d. compared with Labour’s 6s.), and why only 
20 per cent of the Tory voters are party members. Cf. Yorkshire Post editorial, De- 
cember 16, 1949; “more than 8,000,000 people voted Conservative at the last general 
election, and it is fair to suppose that they have contributed in accordance with their 
honest convictions.” 
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3. Other groups 


In 1955 the election expenses of seventeen Communist candidates 
averaged £494. None was elected, and all but two forfeited their £150 
deposits because of failure to receive even one-eighth of the vote. There 
were one hundred and ten Liberal candidates who reported an average 
£423 (50 per cent of the permitted maximum); six were elected (of whom 
five were incumbents not opposed by Tories); and sixty forfeited their 
deposits. The Liberal headquarters publishes annual budgets, but the 
totals (e.g., expenses of £18,268 for 1953) no longer significantly affect 
British political financing.** 

The other parties in 1955 were nationalist. Sinn Fein entered twelve 
candidates who spent an average £109; two were elected and five for- 
feited deposits. Of eleven unsuccessful Welsh Nationalists, averaging £388, 
seven forfeited. Of two unsuccessful Scottish Nationalists, one forfeited. 

Viewed as a whole, the minor parties and the independent candidates 
had an insignificant effect in 1955. A total of one hundred and sixty-six 
candidates received only 3.9 per cent of the vote. Ninety-seven of these 
lost their deposits, while only three Conservatives and one Labourite lost 
theirs. Over-all, these 1955 figures were about the same as for 1951.** 

Regarding groups not identified on the ballot, Mr. Nicholas commented 
as follows concerning “preliminary manoeuvres in 1950”: 

This period also saw the mobilization of the various pressure groups to whom an election 
is at once a challenge and an opportunity. Apart from the commercial interests threatened 
by nationalization, probably the most vocal were the Roman Catholics. They were con- 
cerned to secure a modification of the religious settlement embodied in the 1944 Education 
Act, so as to lighten the burdens imposed on them for the maintenance of their Church 
schools. A large rally at the Albert Hall on January 30th and a Trafalgar Square demon- 
stration on February 5th were the national starting-points for a campaign which, though 


not explicitly related to the election at its inception, soon displayed itself in the constitu- 
encies in the form of questionnaires and deputations to candidates.” 


For every election there are similar anecdotes. In this article, however, 
I will limit my generalizations to the “political” groups and will not dis- 
cuss “pressure” groups. Except for trade-unions and co-ops, the latter’s 


“ See Butler, The British General Election of 1955, p. 199; Lowell G. Noonan, “The Decline 
of the Liberal Party in British Politics,” Journal of Politics, XVI (1954), 24; Economist, 
October 29, 1955, p. 374; ibid., September 29, 1956, p. 1028; “still strives to be too 
much of a party and too little of a pressure group.” 


“ Butler, The British General Election of 1951, p. 240; Max K. Adler, “Independent Candi- 
dates in 1945, 1950, and 1951,” Political Studies, I (1953), 80 (and see Mr. Butler’s 
addendum, p. 184); “The Minor Parties,” in The British Party System (London: Han- 
sard Society, 1952), pp. 92, 100; “there is no doubt that the present financial necessi- 
ties of party politics discourage minor parties.” 


“Op. cit., p. 88; cf. Larston Farrar, “Who Speaks for the Lerd in the Temple of the 
People,” Fortnight, April, 1956, p. 52. 
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influence on recent elections has been much less observable than has their 
influence on decision-making in Her Majesty’s Government.*® 


CONCLUSION 


The conclusion is inescapable that (1) there is much to be learned 
about the financing of British elections, and (2) the British laws do not 
ensure that the required data be made available. In other words, the 
principle of “disclosure” —the foundation stone of American corrupt 
practice reforms — has not been regarded as crucial in Britain. The British 
administer a tight little statute for periods of three weeks or so during each 
general election. But the large sums invested in party organization and in 
the nursing of constituencies generally stay hidden, and even during the 
restricted three-week period many important expenditures are exempt 
from legal control. 

David Butler recently stated; “Much may be wrong with American 
parties but those who have looked to the British system for remedies have 
surely erred in their analysis of its excellencies.” °° In the United States 
we have “money and elections” problems that relate to the Corrupt Prac- 
tices Act, the Hatch Act, the Lobbying Act, the radio and TV statutes, the 
tax statutes, and other laws; and there are now determined efforts to effect 
basic revisions. The would-be revisers have had differing motivations; but 
there is no doubt that many of our leading statesmen are seriously disturbed 
by the need for gigantic campaign contributions — and by still-unanswered 
questions on such matters as the $2,500 given to Senator Francis Case, 
the gimmicks that corporation and labor counselors create to avoid our 


“Cf. notes 21 and 40, supra; and see Newman, op. cit., p. 309. Concerning the National 
Farmers Union’s proposed egg monopoly, “Why . . . has the Ministry allowed the 
project to proceed thus far? The answer, of course, is a political bargain, explained 
partly by the low price of eggs just before the general election. . . .” Economist, 
April 14, 1956, p. 127; cf. ibid., April 7, p. 36, December 15, p. 952 (“Eggs, it seems, 
are different from pigs mainly because Sir James Turner has made a more effective 
fuss about them.” ); and see Samuel H. Beer, “Pressure Groups and Parties in Britain,” 
American Political Science Review, L (1956), 1, 14 (NFU encourages members to get 
on parties’ candidate selection committees). 

“The National Union of Teachers . . . is not affiliated to the Trades Union Con- 
gress, and it offers financial support to four parliamentary candidates from each of the 
three main parties. ... At the last election Labour’s chosen four . . . were all returned; 
and one assisted Conservative was also successful. ... But that does not end the list 
of the NUT’S friends at Westminster, for nineteen other MPs are members of the 
Union.” Economist, October 22, 1955, p. 287. 

“The sort of groups which subscribe to political parties are very limited in num- 
bers and type; they must be very important to the parties, but they are only a tiny 
part of the enormous world of organized groups.” W. J. M. Mackenzie, op. cit., pp. 133, 
142; cf. ibid., p. 147, n. 10; “New Blood and Old Guts,” Economist, October 20, 1956, 
p. 216. 


* “American Myths About British Parties,” 31 Virginia Quarterly Review 46, 56 (1955). 
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laws, the fabulous funds-raising dinners, and the now-generally-forgotten 
Nixon Fund.** 

The major proposals for reform in America include tightened dis- 
closure requirements, tax allowances for contributions, provision for free 
radio and TV time, more stringent limits on giving, and less stringent limits 
on spending. In toto these proposals borrow almost nothing from Britain. 
Thus, even though the British provide free radio and TV time, no thought- 
ful reformer would argue here that individual candidates for Congress be 
excluded from the airwaves, as are candidates for Parliament, or that the 
Republican and Democratic leaders be restricted to three BBC-type TV 
programs.®*? When we examine schemes for tax allowance our parallels 
are Red Cross and Red Feather contributions — not “business expenses” as 
in the Tate & Lyle sugar case (described above). Congress would scarcely 
listen to requests that corporations and unions be allowed to contribute 
freely, or that limits on individuals’ gifts be raised or removed; and citations 
showing that British corporations, unions, and individuals contribute with- 
out restric ion would not be persuasive. 

It does not follow that no British practices should be imported. For 
example, is there any reason why candidates for Congress should not be 
granted a limited franking privilege, for one or two mailings, say? We truly 
need an American counterpart of the British election agent, though the 
concept of “treasurership” is hardly indigenous to Britain and we would 
require many modifications to make the treasurership effective for cam- 
paigns that last much longer than the three weeks preceding polling date 
(e.g., we would have to insist that treasurers be appointed for committees, 
as well as for candidates). With respect to the three-weeks period, the 
British have shown us that citizens sensibly can proceed to the polls un- 
piped by a golden kazoo; and it would be fascinating to observe an Ameri- 


In the 1956 Congressional Record see remarks by Congressmen Udall and Thompson, and 
Senators Hennings, Neuberger, Kennedy, and Goldwater; cf. Philip Graham, “High 
Cost of Politics,” 44 National Municipal Review 346 (1955), and various 1956 editor- 
ials and news reports in the Washington Post and Times Herald. Also see note 1, 
supra; Duncan Norton-Taylor, “How to Give Money to Politicians,” Fortune, May, 
1956, p. 113; Frank C. Newman and Stanley S. Surrey, Legislation (Englewood Cliffs, 
N.J.: Prentice-Hall, 1955). For British reaction see Economist, December 11, 1954, 
os wo 30, 1955, p. 389; March 3, 1956, p. 551; April 28, 1956, p. 378; August 25, 
1956, p. 6 

It is Siecle that in one evening either Tories or Socialists could collect 
$5,000,000 by selling dinner tickets, as did the Republicans on “Salute to Eisenhower” 
night in 1956 — though British Republicans sometimes do dine fancily. See “Think 
Again, Whittington?” Economist, November 10, 1956, p. 486; “Tory Treat: The Chefs 
Ham It Up,” Life, November 28, 1955, p. 148; cf. ibid., p. 56; ibid., January 30, 1956, 
p. 117; “Those Who Came to Dinner,” Congressional Record, February 2, 1956, 
p. A1080. 


"= Cf. Douglas Cater, “Every Congressman A Television Star,” Reporter, June 16, 1955, 
p. 26; Charles A. H. Thompson, Television and Presidential Elections (Washington: 
Brookings Institution, 1956); Washington Post, June 23, 1956, p. 1 (Ike and Mamie 
sing TV duet, “God Bless America”). 
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can election where, because of strict spending limits, the final weeks were 
not characterized by hecticness, hoopla, and profligacy. But would this 
importation be meaningful if with it we adopted the British exemptions of 
nonlocal and nonpersonalized costs? Hardly. 

A more practicable solution to our hoopla problem would be a borrow- 
ing not of British law, but of British good judgment on how political money 
is best spent. The ablest politicians in Britain have learned that party 
organization is more crucial than is Madison Avenue hucksterism. We 
would profit in this country, I think, if the Republican and Democratic 
headquarters were sympathetically to examine the large-scale operations 
of Abbey House, Transport House, the parties’ regional offices and the 
offices of the 700-odd constituency agents. But this is not a money-and- 
elections proposal. It relates more to disputes on party power and party 
responsibility, and those disputes are beyond the scope of this article. 

Therefore, as noted in the introduction, I conclude that from our point 
of view (1) the problems in Britain are not unlike the problems here, and 
(2) what the British could teach us is of restricted application, leaving 
us still with the job of fashioning reforms to meet our needs. The reader 
will note I said “from our point of view.” From the British point of view 
it is emphatically not the intent of this article to prescribe. For their system 
the narrowness of the laws on spending and on disclosure has apparently 
caused little harm. For them, big giving by Big Business and Big Labor has 
been quite tolerable. Most important of all, the generally high respect that 


Britons have for their politicians is not to be discounted. They hold, 
proudly, firm traditions of honesty and integrity in politics that as yet, 
unhappily, we cannot match. 
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the Hapsburg Empire. Defeat in battle and the Wilsonian call for the 

self determination of nations frustrated all efforts to meet the demands 
of the discontented nationalities and still maintain Empire unity. When all 
other nationalities had satisfied their territorial demands, there remained the 
historic duchy of Austria, inhabited mostly by Germans. The rump Austria 
which emerged from this process of dismemberment faced two problems: 
the disintegration of the state machinery and the economic and social 
collapse caused by the disastrous consequences of four years of war. There 
arose now widespread demands for abolishing the old political, social, and 
economic privileges, and for completely recasting the country’s institutions 
to meet the demands for “democracy” — political, social, and economic. 

Emperor Charles abdicated on November 11, 1918, and a revolutionary 
coalition took power. A democratic constitution which practiced universal 
suffrage and ministerial responsibility went into effect. 

Certain permanent problems faced the new republic. Deprived of the 
complementary economies of Bohemia, Hungary, and the Balkan territories 
of Austria-Hungary, Austria was not economically viable. This fact 
reinforced the pull toward Germany; there was an economic as well as a 
sentimental appeal in Anschluss. Moreover, the sharply stratified social 
order was shaken but not leveled by war and revolution, and the tradi- 
tional constituents of Austrian society reasserted themselves in a multiparty 
system which made coalition government and deadlock inevitable. The 
political impotence of the republic increased the dissatisfaction of those 
who had from the beginning been unhappy about its foundation principles, 
and eventually the republic was overthrown by a clerical-fascist movement 
led by Chancellor Dollfuss. 

Ninety-one per cent of the population of Austria was Catholic; the 
membership of the Communist, Social Democratic, and Bourgeois republi- 
can parties was Catholic. But whereas these parties were secular and to a 
degree anticlerical, the Christian Social party was a confessional party 
dedicated to the protection of the Church. Like other confessional parties, 


T: 1918 only victory in war could have prevented the disintegration of 


* This essay is part of a study whose completion was made possible by a grant from the 
Danforth Foundation, St. Louis, Missouri. 
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it no doubt embraced a wide band of opinion. But what came to be the 
decisive element in the party, the faction which eventually imposed its will 
on the party and on Austria, was not content with a defensive role. It had 
a coherent set of views about the social order and desired to reconstitute 
government and society to conform to these views. Such a sociopolitical 
system would acknowledge that its power was from God and that its duties 
were from God.? Moreover, it required a quite definite set of institutions. 
These were not the institutions of the republic but of a corporative state 
governed by a strong political executive. 


I 


Traditionalists had defended monarchy and dynasty against all attacks 
and had fought for the continued existence of these institutions until the 
last possible moment.’ They had hoped to save them by reforms within the 
existing framework; however, none of these efforts was successful. Mon- 
archical institutions and the personal rule of the Hapsburg dynasty were 
swept away by a wave of “democratic” reforms. In some instances, sup- 
port of these reforms was the result of temporary conditions. For example, 
the radical views held by the Austrian peasants during the years immedi- 
ately after the war can be traced to a specific set of war and postwar condi- 
tions. When these disappeared the peasants returned to more traditional 
political views. But the permanent disappearance of monarchy and 


dynasty was not the result merely of passing emotions intensified by four 
years of hardship suffered in war; it was the result of a long historical 
process. This development was often obscured by the religious homogeneity 
of the Austrian people and the close tie between throne and altar; but 
despite appearances, group after group during the century preceding the 
end of World War I had,become disaffected, until in 1918 the loyalty of a 


* There is a vast body of literature, chiefly in French and German, but increasing also in 
English, on the development of Catholic social thought during the nineteenth and 
twentieth centuries. For a convenient and very competent summary treatment, 
written, with great clarity and lack of bias, from a Catholic point of view, see Joseph 
N. Moody (ed.), Church and Society: Catholic Social and Political Thought and 
Movements 1789-1950 (New York: Arts, 1953), and the literature there cited; here- 
after cited as Church and Society. The most authoritative Catholic treatment of the 
problems raised by the modern state is Heinrich Rommen, The State in Catholic 
Thought: A Treatise in Political Philosophy (St. Louis: B. Herder, 1950). 

? The important encyclicals dealing with the modern state and the nature of political power 
are now conveniently available in “paper back” form: Etienne Gilson (ed.), The 
Church Speaks to the Modern World: The Social Teachings of Leo XIII (New York: 
Doubleday, 1954). 

* For a review of nineteenth-century Austrian Catholic thought see Diamant, Austrian 
Catholic Criticism of Democracy and Capitalism, 1918-1934 (Ph. D. thesis, Yale Uni- 
versity, 1956), chap. ii. 

‘Otto Bauer, Die dsterreichische Revolution (Vienna: Wiener Volksbuchhandlung, 1923), 
p. 129. Bauer’s account is, of course, somewhat suspect. As one of the outstanding 
leaders of the Social Democratic party he probably exaggerated the intensity of the 
peasant radicalism during the immediate postwar period. 
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small segment of the German middle class in the Alpine provinces was 
not enough to stem the antimonarchic and anti-Hapsburg tide.° 

The first groups to become disaffected were the non-German national- 
ities within the Empire. Some went into opposition earlier than others: 
for example, Poles remained loyal longer than Czechs. But by 1918, under 
the impact of the Wilsonian program all non-German groups of the Empire 
demanded self-determination and independence. It might have been pos- 
sible to preserve dynastic rule in postwar Austria if the people of that part 
of the Empire had been united on this fundamental issue. But the process 
of dissatisfaction which had destroyed dynastic support among non-Germans 
long before 1918 had also been at work among Germans. By 1918 the over- 
whelming majority of the Austrian workers had become definitely anti- 
monarchic and anti-Hapsburg. In the first election held after 1918, their 
votes, cast with only minor exceptions for the Social Democratic party, 
amounted to almost 40 per cent of the electorate. To this large block must 
be added a considerable segment of the middle class, especially the urban 
groups, who had deserted the monarchy under the influence of liberal or 
anticlerical ideas which had originated in the Enlightenment and the 
reforms of Emperor Joseph II,* or in the nationalist Pan-German propaganda 
of George Ritter von Schénerer, the nineteenth-century forerunner of 
national socialism.’ If one adds to these two groups the Austrian peasants, 
eager for peace and for freedom from excessive government restrictions and 


the burden of feudal privileges, one is forced to conclude that the support 
of the dynasty rested on a narrow basis indeed. 


* The literature on nineteenth-century Austria is quite unsatisfactory. There are very few 
studies dealing with internal history before 1918 which deserve to be listed as funda- 
mentally “disinterested.” Obviously all historical writing is “biased” and it would 
help improve the quality of such writing if more historians and political scientists, as 
well, would cease to misunderstand Leopold von Ranke’s dictum about history “wie 
sie wirklich gewesen ist.” Unfortunately the literature on Austria is not only “biased” 
but also thoroughly “interested,” or intensely partisan. The authors take sides in the 
national, religious, social, and economic struggles of the Empire, using “history” to 
take a pro-clerical, pro-Czech, or pro-labor stand, as the case may be. Sometimes the 
foreign historian or political scientist is taken in tow by one of the contending groups 
and then produces another tract, this time in French or English instead of German. 
Oszkar Jaszi’s The Dissolution of the Habsburg Monarchy (Chicago: University of 
Chicago Press, 1929), remains the best one-volume study of the break-up of the 
Empire. 

* Taras von Borodajkewicz, “Die Kirche in Osterreich,” Osterreich: Erbe und Sendung im 
deutschen Raum, eds. Josef Nadler & Heinrich von Srbik (Salzburg: Anton Pustet, 
1937), p. 263; Alois Hudal, “Der Katholizismus in Osterreich: Sein Wirken, Kampfen 
und Hoffen,” in Der Katholizismus in Osterreich: Sein Wirken, Kampfen und Hoffen, 
ed. Alois Hudal (Innsbruck: Verlagsanstalt Tyrolia, 1931), pp. 13, 14; amd Max Frei- 
herr Hussarek von Heinlein, “Die kirchenpolitische Gesetzgebung der Republik Oster- 
reich,” Katholizismus in Osterreich, pp. 30-41. 


* Rudolf Sieghart, Die letzten Jahrzehnte einer Grossmacht: Manschen, Volker, Probleme 
des Habsburger-Reiches (Berlin: Ullstein Verlag, 1932), pp. 302-10; Robert Kann, 
The Multinational Empire: Nationalism and National Reform in the Habsburg Mon- 
archy 1848-1918 (New York: Columbia University Press, 1950), I, 97-101. See also 
Diamant, Prototypes of Austro-German Fascism (Masters’ thesis, Indiana University, 
1948), pp. 90-105. 
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But there was not correspondingly wide support for the conception of a 
neutral, democratic state as a substitute for monarchy and dynasty. Only 
the workers and a decided minority of the middle class made a genuine 
commitment to democracy. Other groups, especially under stress, were 
likely to revert to authoritarian attitudes. For Pan-Germans the national 
socialism of Hitler came to offer a compelling attraction. But the principal 
rallying point for bourgeoisie and peasants was the Christian Social party, 
which under clerical leadership moved into a definitely antidemocratic 
position. 


II 


There had developed in clerical circles in Austria during the nineteenth 
century a systematic body of social thought. This outlook had a strong 
conservative, corporativist, and étatiste bias — that is to say, it favored a 
strong monarchy and the corporative organization of seciety. The use of the 
term “conservative” in this connection does not imply one who favors a 
policy friendly to business and wishes to keep government intervention at a 
minimum, but a supporter of the corporativist and étatiste outlook expressed 
by Karl von Vogelsang in Austria, Bonald and de Maistre in France, and 
Donoso Cortes in Spain.’ Likewise, an Austrian liberal was not one who 
supported a program of state intervention in economic affairs. The term 
implied that he was prepared to come to terms with the modern state and 
with the established capitalist system, and wanted to keep government 
intervention at a minimum.® There were but few liberals in Austria. 

More substantial was the opposition between “left” and “right.” These 
terms were used in Austria after 1918 to identify positions on the question 
of the neutral democratic state as well as on the question of capitalism. The 
term “left” identified the position of the Socialists, and especially the indus- 
trial proletariat, who supported the neutral democratic state and opposed 
capitalism. Though the Austrian Socialist program was thoroughly Marxist 
and envisaged the forcible overthrow of the existing bourgeois capital order, 
Austrian Socialists were in fact committed to gradualism and to the demo- 
cratic political institutions they had helped establish in 1918-20."° Because 


* Alfred Missong, “Europa,” Die Gsterreichische Aktion: Programmatische Studien, ed. 
August M. Knoll (Vienna: Im Selbstverlag der Verfasser, 1927), pp. 37-38. 

* Robert Kothen, Le Pensée et l’Action Sociale des Catholiques, 1789-1944 (Louvain: Em. 
Warny, 1945), pp. 156-57. 

“Tt was, in effect, the chief weakness of the Austrian Socialist movement that it preached 
revolution and forcible overthrow of the bourgeois regime, but steadfastly clung to 
constitutional methods and to gradualism; Adam Wandruszka, “Osterreichs politische 
Struktur: Die Entwicklung der Parteien und der politischen Bewegungen,” Geschichte 
der Republik Osterreich, ed. Heinrich Benedikt (Vienna: Verlag fiir Geschichte und 
Politik, 1954), pp. 447-52. This work is the first serious attempt by Austrian historians 
to write a history of the First Republic. Wandruszka’s essay has only a minimum of 
nationalist bias; it is the best survey available today. This is not meant to belittle 
Charles A. Gulick’s monumental Austria from Habsburg to Hitler (Berkeley: University 
of California Press, 1948), which resulted from the analysis of a vast store of original, 
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the Socialists developed into steadfast supporters of the Austrian republic, 
antisocialism soon became associated with antizepublicanism. The oppo- 
nents of socialism believed that they could defeat their enemies only if they 
abolished the political institutions which had given socialism a decisive 
voice in Austrian affairs. 

The “right” in Austria was composed of two groups, the Nationalists 
and what the Austrian historian Adam Wandruzka has called the “Chris- 
tian-social conservative” camp." Both groups joined in their opposition to 
democracy, but they disagreed on the question of clericalism. The Nation- 
alist camp, made up chiefly of urban middle-class groups — white-collar 
workers, civil servants, shopkeepers — was socially on the “right” but 
shared with the “left” a long tradition of anticlericalism.** The Christian- 
social conservative camp, the peasants and parts of the urban petty bour- 
geoisie, was on the “right” both socially and politically. The “right” also 
held a variety of views on the question of capitalism. The Nationalists did 
not have a well-developed economic theory. They opposed both socialism 
and laissez-faire capitalism, and supported a vague program of corporativ- 
ism. As a result, the Nationalists did not join forces with the “left” on 
economic questions, as they tended to do occasionally on clerical issues. It 
is not possible, therefore, to compare the anticlerical bourgeoisie of Austria 
with the Radical Socialists of the Third French Republic.** The Austrian 
Nationalists might have found congenial the anticlericalism of the Radicals, 
but not their economic laissez-faire views. In the Christian-social conserva- 
tive camp, which contained both supporters and opponents of capitalism, 
the supporters of capitalism got along well with the Nationalists, who held 
no well-defined views on economic issues. However, most of the opponents 
of capitalism did not combine opposition to capitalism with preference for 
democracy like the Popolari group of Don Luigi Sturzo in Italy. With the 
exception of insignificant groups of Religious Socialists, the opponents of 


and today probably no longer obtainable, material — the sources were collected before 
World War II. Unfortunately Gulick’s work is one of the “tracts” referred to in 
an earlier note. It is an unrestrained paean of praise of the Social Democratic party and 
its achievements. This is a difficult position to condemn (1) because the present 
writer’s sympathies lie along the same lines, and (2) the record of the Social Demo- 
crats is much easier to “defend” than that of their major opponents. A more balanced 
view of the early accomplishments of the Socialists can be found in C, A. Macartney, 
The Social Revolution in Austria (Cambridge: Cambridge University Press, 1926). 

"The present essay has accepted in substance Wandruszka’s analysis of Austria’s divi- 
sion into three camps, or Lager: the Socialist, the Nationalist, and the Christian-social 
conservative camps. The major political parties, according to Wandruszka, served as 
the spokesmen of these groups in the political arena: the Social Democratic party 
represented the Socialist camp, the Christian Social party the Christian-social conserva- 
tive camp, and several minor parties the Nationalist camp. Wandruszka, op. cit., 
pp. 289-485. 

* Ibid., pp. 296, 373. 


* Philip Williams, Politics in Post-War France: Parties and the Constitution in the Fourth 
Republic (London: Longmans, Green, 1954), p. 15. 
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capitalism demanded the establishment of an authoritarian state on a cor- 
porative basis. Consequently it is impossible to apply to Austria the analysis 
of French political opinion which distinguishes between “socially progres- 
sive” and “socially conservative” elements on the “right,” because there 
was in Austria during the period 1918-34 no socially progressive group of 
Catholics corresponding to the Popolari group. This pattern has persisted 
into the Second Austrian Republic. Though the Osterreichische Volkspartei 
has finally abandoned the Romantic conservatism of pre-1945 Catholic 
political movements, its social program since 1945 has remained closer to 
that advanced by the Christian Social party before 1934 than to that of the 
M.R.P. or the Italian Democratia Christiana since 1945.** 

Criticism of democracy in Austria mounted as the tide of radicalism 
which followed World War I receded. There were two principal reasons for 
criticism of and increasing hostility to democracy from the right. Rightists 
came to identify the Republic with their principal opponents, the Socialists; 
they also grew dissatisfied with the working of Austria’s constitutional 
system because it perpetuated the dominant position the Socialists had 
been able to secure during the first years of the Republic.*® This chorus of 
antidemocratic criticism confirmed the Socialists in their opinion that the 
right had never been sincere in its acceptance of democracy in 1918, was not 
really interested in reforming democracy but only in abolishing it. Criticism 
of democracy became especially intensive after 1927, and by 1934 the 
Christian-social conservative camp strongly supported the abandonment of 


democratic institutions in favor of an authoritarian, corporative state. They 
thereby returned to the social Romantic tradition of Adam Heinrich Miller 
and Karl von Vogelsang.*® 


“See Alfred Kasamas, Programm Osterreich: die Grundsdtze and Ziele der dsterreichischen 
Volkspartei (Vienna: Osterreichischer Verlag, 1949). 


* The literature on the Austrian constitution of 1920 is fairly extensive and of good quality. 
e discusion of the period of constitution-making in Brita Skottsberg, Der dsterreich- 
ische Parlamentarismus (Goeteborg: Elanders Boktrycherie Aktiebolaget, 1940) is 
excellent because the author is concerned not with legal details but with presenting 
an analysis of the political forces which produced the constitution; see especially 
“Das Werden der Bundesverfassung,” pp. 189-218. A good short account in English 
is Mary Macdonald, The Republic of Austria 1918-1934: A Study in the Failure of 
Democratic Government (London: Oxford University Press, 1946), pp. 23-45. The 
standard treatises on the constitution are by one of its principal authors, Hans Kelsen, 
Osterreichisches Staatsrecht (Tiibingen: J.C.B. Mohr, 1923), and by Ludwig Adam- 
ovich, Grundriss des dsterreichischen Staatsrechtes (2d ed.; Vienna: Julius Springer 
Verlag, 1932). A violent condemnation of the constitution-making period 1918-1920 
can be found in Erich Voegelin, Der autoritére Staat: Ein Versuch iiber das Oster- 
reichische Staatsproblem (Vienna: Julius Springer Verlag, 1936), pp. 89-101. 


* The best, though thoroughly unsympathetic, study of the political Romantic movement 
is still Carl Schmitt, Die politische Romantik (2d ed.; Munich: Duncker & Humblot, 
1925). For a briefer treatment, especially directed to the German Romantics, see 
Karl Zimmermann, “Romantik,” Staatslexikon im Auftrag der Goérresgesellschaft. 
Herausgegeben unter Mitwirkung zahlreicher Fachleute von Hermann Sacher (5th ed.; 
Freiburg i.B.: Herder & Co. G.m.b.H., 1926-31), IV, 1011-20. This is the last edition 
before 1933 of the Catholic encyclopedia published in Germany and written by a 
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In sum, Austrian criticism of democracy was characterized by a wide 
variety of views which can be explained in part by the multiplicity of social 
theories which have always existed within the Catholic social tradition, and 
in part by the social position in Austria of the various groups advancing 
these theories. The following chart attempts to diagram the distribution 
along a spectrum of specifically Catholic social theories as well as the 
changes that took place between 1918 and 1934. The two extreme positions 
in this spectrum were: pro-democratic, pro-capitalist, and antidemocratic, 
anticapitalist. 


First Years OF REPUBLIC Last Years oF REPUBLIC 


Ignaz Seipel Pro-Democratic 
Hierarchy Pro-Capitalist 


Trade-Unions Pro-Democratic Trade-Unions 
(Linzer Programm) Anti-Capitalist (Linzer Programm) 


Monarchists Anti-Democratic Ignaz Seipel 

Heimwehr Pro-Capitalist Hierarchy 
Monarchists 
Heimwehr 


Othmar Spann Anti-Democratic Othmar Spann 
Vogelsang School Anti-Capitalist Vogelsang School 


An analysis of the spectrum suggests three observations about the distribu- 
tion of social theories during the First Republic. The most significant fact 
about the period 1918-34 was the abandonment by the clerical faction of its 
initial pro-democratic position. The writings and political activities of Ignaz 
Seipel, leader of the Christian Social party, who served as federal chancellor 
of Austria longer than any other man, not only laid the foundation for 
Catholic acceptance of the republic but also guided his followers in their 
critique and ultimate rejection of democracy. The official statements and 
actions of the Austrian hierarchy performed a similar function. Next, it is 
interesting to note that some of the groups had definite political but poorly 
developed socioeconomic programs. This was the case with the Heimwehr, 


group of German and Austrian Catholics. This work is hereafter cited as Staatslexi- 
kon; all references are to the fifth edition. The Staatslexikon is an indispensable 
source for tracing the major currents of Catholic thought during the nineteenth and 
early twentieth centuries. A translation of selected passages and a good introduction 
in English are now available in H.S. Reiss (ed.), Political Thought of the German 
Romantics (New York: Macmillan, 1955). The most recent biography of Vogelsang 
is Johann Allmayer-Beck, Vogelsang: Vom Feudalismus zur Volksbewegung (Vienna: 
Herold, 1952). A fairly full citation of the Vogelsang literature can be found in August 
M. Knoll, “Karl von Vogelsang und der Standegedanke,” Die soriale Frage und der 
Katholizismus: Festschrift zum 40 jahrigen Jubilaum der Enzyklika “Rerum Novarum,” 
eds. Jakob Strieder and Johannes Messner (Veréffentlichungen der Sektion fiir Sozial— 
und Wirtschaftswissenschaft der Gérresgesellschaft, Vol. Il; Paderborn: Ferdinand 
Schéningh, 1921), pp. 64-66 (hereafter cited as Die soziale Frage). Vogelsang’s efforts 
were chiefly journalistic, but there is available a synthesis of his writings, arranged 
topically: Wiard von Klopp (ed.), Die sorialen Lehren des Freiherrn Karl von Vogel- 
sang. Grundziige einer katholischen Gesellschafts- und Volkswirtschaftslehre nach 
Vogelsangs Schriften (2d rev. ed.; Vienna: Reinhold Verlag, 1938). 
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a fascist military formation, and the Monarchists. The former was financed 
by Austrian industrial interests and simply defended the existing economic 
system. The social thought of the Monarchist movement was concerned 
almost entirely with the problem of Hapsburg restoration. Finally, the fol- 
lowers of Karl von Vogelsang and Othmar Spann and his school formed the 
two consistently anticapitalist and antidemocratic groups of the Christian- 
social conservative camp. During most of the republican period the disciples 
of Spann and Vogelsang were only a minor group within the right. But 
when disillusionment with the republic became widespread, the writings of 
Vogelsang and his successors became prominent again, as they had been 
before 1900. Spann considered himself a Nationalist and some of his 
students were from the beginning openly in the Nazi camp and pursued 
anticlerical policies. Nevertheless the Romantic doctrines of the Spann 
school reinforced the Romantic tendencies introduced into Austrian 
Catholic thought by Miiller and Vogelsang. 


Ill 
Ignaz Seipel 


The writings of Ignaz Seipel, a priest, expressed most succinctly clerical 
criticism of democracy and the clerical attitude toward the modern state.’” 
In 1918 Seipel had urged Catholics to accept democracy. Subsequently he 
severely criticised democracy and advocated changes which, if carried into 
effect, would have destroyed it. Because an overwhelming majority of the 
Christian-social conservative camp accepted Seipel’s leadership, this change 
in his position was one of the most significant developments in Austrian 
social thought during the period 1918-34. 

Seipel’s career spanned almost the entire life of the First Republic. 
Shortly before World War I he had succeeded his teacher, Franz M. Schind- 
ler, in the post of professor of moral theology at the University of Vienna. 
In 1918 he assumed his first public office as a member of the last imperial 


“ The literature about Seipel is divided between those who wanted to rescue him from 
his enemies and those who wanted to protect him from his friends. Into the first 
category fall Rudolf Bliiml, Prélat Dr. Ignaz Seipel: ein grosses Leben in kleinen 
Bildern (Klagenfurt: Im Verlag der St. Josefs-Biicherbriiderschaft, 1933) and Bernhard 
Birk, Dr. Ignaz Seipel: Ein Gsterreichisches und europdisches Schicksal (Regensburg: 
Verlagsanstalt vorm. G.J, Manz A.G., 1932). In the latter category falls Werner Thor- 
mann, Ignaz Seipel: Der europdische Staatsmann (Frankfurt a.M.: Carolus Druckerei, 
1932). Of his own writings the most useful work is the collection of articles, speeches, 
etc., which Seipel edited in 1930, Der Kampf um die Gsterreichische Verfassung 
(Vienna: Wilhelm Braumiiller, 1930). Hereafter cited as Seipel, Kampf. Two books 
which also date from the * ~ years of his life and the collection of addresses edited 
by Josef Gessl contain litte on the problem of the modern state which is not 
expressed much better in his addresses and papers dating from the periods of his 
intensive involvement in the conduct of the Austrain republic: Der christliche Staats- 
mann (Augsburg: Haas und Grabherr, 1930), Wesen und Aufgaben der Politik 
(Vienna: Tyrolia Verlag, 1930), and Seipels Reden in Osterreich und anderwarts: Eine 
Auswahl zu seinem 50. Geburtstag, ed. Josef Gessl (Vienna: Heros-Verlag, 1926). 
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cabinet, which was dominated by clerical politicians. He had become an 
influential adviser of the last reigning Hapsburg monarch, Charles I, and 
drafted Charles’s last official document, an abdication statement which 
managed to omit the word abdication.** After 1918 he became the undis- 
puted leader of the Christian Social party, not because he was a popular 
“vote-getter” but because there was nobody to challenge his grasp of political 
problems and the strength of his intellectual leadership. He had little 
understanding for, or sympathy with the petty bourgeois and rural- 
priest rank-and-file of the party.?® Nevertheless he rose rapidly in the party, 
became reporter of the Constitutional Committee of the Constitutent 
Assembly, 1919-20, and was federal chancellor from 1922 to 1924 and 
again from 1926 to 1929. He died in 1932. 

Seipel set down his definition of democracy and of a democratic constitu- 
tion within a week after the proclamation of the Republic in November, 
1918, in a series of articles in the official Christian Social daily Reichspost.”° 
He attempted to show that democracy as he defined it was compatible with 
Catholic social thought. According to his view, a state in which all people 
participated in public affairs met the requirements of democracy, as well as 
those of Catholic social theory. Catholics considered a state a natural 
organ in which man could live if it was based on piety and authority, and if 
all affairs were administered in the interests of the common good.” There 
could, therefore, be no conflict between democratic demands for popular 
sovereignty and free elections, and the statement in the encyclicals that all 
power comes from God: “There can be no contradiction between correctly 
conceived democracy and the conviction of Catholics that all power comes 
from God.” 2? It was by means of this reservation about a “correctly con- 
ceived” democracy, later often termed “true democracy,” that Seipel sought 
to explain his subsequent hostility to the First Republic. He asserted that 
Austrian democracy had departed from the true path as he had prescribed 
it, and needed to be redirected into proper channels. 

According to Seipel self-determination of the people, self-government 
by the people, and universal participation in decision-making were the bases 
of democracy. A constitution which contained these three features would 
be an appropriate basis for a democratic form of government. First, demo- 


*® Wandruszka, op. cit., p. 322. 
* Thormann, op. cit., p. 15. 


* The four articles entitled “Das Rechts des Volkes,” “Das Wesen des demokratischen 
Staates,” “Die demokratische Verfassung,” and “Das Volk und die zukiinftige Staats- 
form,” appeared in the Reichspost on November 19, 20, 21, and 23, 1918. They are 
reprinted in Seipel, Kampf, pp. 49-66. 


* Ibid., p. 179. 
*“Kirchliches und staatliches Organisationsprinzip,” a paper delivered before the 


Vereinigung katholischer Akademiker “Logos,” March 26, 1925, reprinted in Gessl, 
op cit., p. 199. 
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cracy required that a people determine its own fate. Seipel noted that under 
the old regime the people had waited patiently to gain a voice in public 
affairs, but that the old order had excluded them consistently from making 
the truly crucial decisions in the state. As a result, the people had begun 
to hate the regime and now insisted on fundamental changes in the state 
and in its methods of operation.?* Next, democracy required that people be 
governed by rulers of their own choosing. Not only must all individuals 
be free to participate in this process, but also the various social groups 
must receive a voice in public affairs commensurate with their size and im- 
portance. Seipel insisted that in a democratic state the losers must never 
fear that the victors will trample them underfoot. They must have a chance 
to present their minority views and to persuade others to join them, hoping 
eventually to become a majority.** Finally, democracy also required that the 
actions of all state officials be subject to decisions based on universal suffrage. 
This form of democratic control must extend to the executive branch, 
especially to the foreign service, the traditional preserve of an aristocratic 
minority. However, Seipel saw two dangers in such an enlargement of the 
area subject to democratic decision-making. A state which was based only 
on a territorial system of representation and universal suffrage would soon 
become a mere collection of atomistic individuals, voicing selfish preferences. 
Furthermore, under such a system all questions of public policy would be 
decided on purely political grounds, although many questions should be 
decided by experts on the basis of economic or other criteria.” 

Only after a constitution had been written which embodied these three 
principles would it be necessary to choose a form of government — that is, 
to choose between a democratic monarchy or a democratic republic. Seipel 
insisted that Catholics preferred the former, but would accept the latter 
if the majority of the Austrian people desired it.2* Thus Seipel and the 
Christian-social conservative camp accepted the neutral democratic state in 
1918. There is no doubt that they considered such a state preferable to 
Communist regimes like those of Bela Kun in Hungary and Kurt Eisner in 
Munich. But acceptance of a republic as the lesser of two evils is not the 
same as sincere commitment to the principles of democratic government. 
Nevertheless, Seipel and his followers did conform to democratic practices 
and dogma during the early years of the First Republic.** Later when they 
became increasingly critical of democracy, their opponents accused them of 
subverting the very institutions they had helped shape during 1918-20. 


* Seipel, “Das Recht des Volkes,” Kampf, pp. 53-54. 

* Seipel, “Das Wesen des demokratischen Staates,” Kampf, pp. 57-58. 
* Ibid., p. 63. 

** Seipel, “Das Volk und die zukiinftige Staatsform,” Kampf, pp. 63-66. 


* Ernst Karl Winter, “Die Staatskrise in Osterreich,” Wiener Politische Bléatter, | (April 16, 
1933), pp. 23-38. 
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Seipel replied to this charge that his school had agreed to support only a 
“correctly conceived” democracy.”* 

Seipel’s early criticism of democracy concentrated on four features. First, 
he complained that parliament in a democracy decided all questions of 
public policy on the basis of political considerations, to the exclusion of all 
others. This was a traditional criticism of certain Catholic theorists who 
demanded that the state and its legislature be freed from the burden of 
making other than political decisions. However, these same theorists failed 
to see the anarchical implications of their proposal to vest decision-making 
power not in one, but in several functional parliaments. Next, Seipel con- 
demned strict party controls over the democratic legislature because they 
fostered a spirit of narrow and selfish party interest. He apparently refused 
to admit that the “narrowness” of the Austrian party spirit was the result of 
a lack of consensus on Austrian society, rather than the fault of parliamen- 
tary institutions. Third, control by one party over a key position in govern- 
ment could block effectively the will of the majority. This was chiefly an 
attack on the Social Democrats, whose strength in the federal legislature was 
sufficient to block the passage of Christian Social constitutional amend- 
ments. Finally, Seipel traced the fear of leaders to take responsibility and to 
defend the general interest against selfish party pressures to the predomin- 
ance of party spirit.2® He blamed the proponents of the majority principle 
for assuming that the majority is necessarily right in its decisions. What was 
needed, he argued, was not talk but leaders willing to take responsibility; the 
democracy of “mere voting” was to be replaced by a democracy of “true 
responsibility.” *° 

In line with these criticisms, Seipel urged a reform of Austrian democ- 
racy in order to give a voice in public affairs to social forces not heretofore 
properly represented. However, not until 1928 did Seipel make unmistak- 
ably clear what he considered to be one of the social forces not properly 
represented in the Austrian state. He came out openly in support of the 
Heimwehr and tried to defend this fascist armed formation against charges 
that it threatened the Republic. He insisted that “desire for democracy was 
one of the strongest motive forces of the Heimwehr” and warned that only 
a reform of existing institutions which would accommodate the Heimwehr 
would be a move toward “true” democracy.** 


* Seipel, Kampf, p. viii. 
* Speech before the Industriellen Klub, November 9, 1922, reprinted in Gessl, op. cit., 
pp. 49-50. 


* “Die grossen Linien der geistigen Entwicklung unserer Zeit,” a paper delivered before 
the Sozialer Winterkurs der Katholiken Osterreichs, January 5, 1924, reprinted in 
Gessl, op. cit., pp. 92-93. 


™ “Der Ruf mach der echten Demokratie,” an address before the Graz Christian Social 
party organization, December 18, 1928, reprinted in Kampf, p. 133. 
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During the years 1928-29 Seipel advanced his most comprehensive 
criticism of Austrian democracy, though, like other members of the clerical 
camp, he had become dissatisfied with what he called “sham democracy” 
long before 1928.** Like most of the Christian-social conservative camp, 
Seipel was especially displeased with the weakness of the executive branch 
under the 1920 constitution, which had been controlled by Catholic minis- 
tries almost from the beginning of the Republic. He joined in Catholic 
demands for consitutional reforms which would strengthen the cabinet 
executive and would provide for the popular election of the federal 
president.** 

During all these attacks on democracy Seipel continued to affirm his 
adherence to a “correctly conceived” democracy as the best form of govern- 
ment.** As late as 1929 he admitted that the Austrian republic, though 
shaky, was still a sturdy edifice “under whose protection all could live in 
peace.” ** He obviously retained the democratic symbols because of the 
strength of established democratic institutions. At the same time, he insisted 
that Catholics could not continue to support a form of political organization 
which did not meet the conditions he had stated earlier, that is to say, one 
which was not based on piety and authority, and which did not permit the 
administration of public affairs in the common interest. Seipel insisted that 
the Austrian republic in 1929 no longer met these conditions. The influence 
of godless socialism had undermined all respect for piety and authority, 
and the pervasiveness of the party spirit had thwarted the administration of 
public affairs in the common good. Party government was the principal 
malaise of democracy, and as a result the representatives of the people in 
the legislature obeyed not those who had chosen them, but rather followed 
the dictates of party bosses who had never received a popular mandate.** 

Seipel especially criticized two features of Austrian political institutions: 
the existing suffrage qualifications and electoral laws, and the lack of repre- 
sentation for economic and other interests. At the same time, however, 
he rejected many of the principal Catholic reform proposals on the grounds 
that they were impractical and would only intensify existing problems or 
create new ones which had not existed before. He rejected any proposal for 


* Speech at election meeting, November 28, 1928, reprinted in Kampf, p. 133. 
* Seipel, Kampf, p. 132. 


™ “Tie Miinchener Kritik der Demokratie,” a paper delivered at the University of Munich, 
January 22, 1929, reprinted in Kampf, pp. 167-77, and “Die Tiibinger Kritik der Demo- 
kratie,” a paper delivered at the University of Tiibingen, July 16, 1929, reprinted in 
Kampf, pp. 178-88. These two addresses constituted Seipel’s major critiques of 
democracy. Seipel wanted to give the impression that these two attacks on Austrian 
democracy were not political actions, politically motivated, but “theoretical” discus- 
sions before an academic audience. 


* “Die wahre Republik,” a paper delivered at the University of Vienna, November 10, 
1928, reprinted in Kampf, p. 154. 


* Seipel, Kampf, p. 186. 
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tampering with universal equal suffrage, such as preferential treatment for 
heads of families or university graduates, because the loss of popular confi- 
dence in the assembly would not be offset by any gains such reforms could 
produce.** He was also skeptical about the possibilities of economic repre- 
sentation and economic chambers because he saw two dangers. If the 
territorially-elected legislature were abolished, the corporative parliament 
would become like a political assembly and economic groups would act like 
political parties. If corporative chambers were added to the territorial legis- 
lature, there would simply be several parliaments where before there had 
been only one. Seipel did not believe that one could solve the problems of 
parliamentary government by multiplying the number of parliaments.** 
Even critics of Seipel from within his own camp pointed out that by 
1929 the leadership of the Christian-social conservative camp had fallen 
into the hands of men no longer committed to democratic procedures.*® 
Encouraged by Seipel, these new leaders with an authoritarian-militaristic 
background, such as Riidiger Prince Starhemberg, were not really interested 
in reforming democracy, but only in destroying it. Seipel has been accused 
of trying to deceive the Austrian people about the nature of these new 
tendencies by his talk about “true democracy,” when all he really meant by 
“true democracy” was a military dictatorship: 
Seipel had a whole rat’s tail of concepts which were turned into their exact opposites by 
the use of the adjective “true.” This becomes most transparent with his famous slogan 
of “true democracy.” In the same manner he also spoke about “true peace” and meant 
thereby a condition in society which could only mean the permanent war of all against all.“ 
This examination of Seipel’s writings, as well as his record as leader of 
the Christian Social party, reveals three principal reasons for his acceptance 
and ultimate abandonment of democracy. There were, first of all, pastoral 
reasons for both of the positions which he adopted. Seipel was a priest, and 
must have considered the effect on the Church of whatever political action 
he took. When the neutral, democratic state he had accepted in 1918 
seemed to endanger the Church and the position of Catholics in Austria, 
his abandonment of democracy must have been influenced by such pastoral 
considerations. Next, reasons of political strategy also played a part. Seipel 
accepted democracy because such an acceptance seemed inevitable in 1918; 
in like manner he deemed it best to assume leadership of the antidemocratic 
forces which began to arise late in the 1920’s. He gave an aura of respect- 
ability to these authoritarian tendencies, but he certainly cannot be held 
solely responsible for their rise to prominence. He obviously thought he 


* Ibid., p. 182. 
* Ibid. 
* Winter, “Die Staatskrise in Osterreich,” op. cit., p. 25. 


“ Winter, “Osterreich und der Nationalsozialismus,” Wiener Politische Blatter, | (Decem- 
ber 3, 1933), p. 198. 
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could use them for his own purposes — much as conservative politicians of 
many parties thought to use Hitler in Germany. Finally, there must have 
been a genuine disappointment with the working of the neutral state after 
1918. Seipel had always subscribed to the Leonine view that forms of 
government were a matter of theological indifference as long as they met 
certain minimum conditions. If as a Catholic he believed that the demo- 
cratic institutions of Austria did not meet these minimum conditions estab- 
lished in the encyclicals of Leo XIII he was bound to urge changes in these 
institutions. 


The Austrian Hierarchy 


It has been said that in pre-1918 Austria church and state were not 
opposing and antagonistic forces, but rather “organs of the same idea work- 
ing by different methods towards the same goal . . . the concept of a 
Christian social order.” ** Because of the close ties which continued to exist 
between the Church and those who governed the Austrian state after 1918, 
the views of the Catholic hierarchy about the nature of democracy 
influenced the development of the Austrian Republic and of Austrian 
Catholic thought. 

As late as August, 1918, Austrian bishops considered popular sover- 
eignty, majority rule, and self-determination of nations incompatible with 
the Catholic theory of the state.*? The bishops especially condemned the 
attacks on the reigning monarch as diabolical machinations which consti- 
tuted a revolution against the Deity. They insisted not only that the power 
to rule came from God, but also that those exercising that power, like the 
Hapsburgs, had been designated by Divine Providence.** 

However, in a letter to parish priests issued on the day following the 
proclamation of the Republic, November 12, 1918, Friedrich Gustav Car- 
dinal Piffl of Vienna informed the clergy that there had not been a revolu- 
tion, but that Emperor Charles I had voluntarily turned over the state to 
“his” people. The Cardinal was prepared to accept this change but warned 
that the Church could express no preference for any form of government. 
He referred Austrian Catholics to Leo XIII’s encyclical Immortale Dei.** 


* Josef Lehrl, “Der Katholizismus als Bildungsmacht in Osterreich,” Bildungskréfte im 
Katholizismus der Welt, ed. Friedrich Schneider (Freiburg i.B.: Herder & Co., 1936), 
pp. 65-66. 

“ Pastoral letter of the Archbishops and Bishops of Austria, August 4, 1918, reprinted in 
Kardinal Piffl und der Gsterreichische Episkopat zu sozialen und kulturellen Fragen, 
1913-1932, ed. August M. Knoll (Vienna: Reihold Verlag, 1932), pp. 26-27. Hereafter 
cited as Episkopat. 

* Ibid., p. 29. 


“ Letter to parish priests by Friedrich Gustav Cardinal Piffl of Vienna, November 12, 1918, 
reprinted in Episkopat, pp. 45-46. 
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Though the bishops recognized the right of the Austrian people to govern 
themselves they cautioned the faithful against the abuses of democracy in 
a joint pastoral letter as early as January of 1919.*° They called attention to 
the fact that democracy had come to Austria as the result of revolution and 
that it was actually a “foreign” word, that is to say, they considered demo- 
cracy foreign to the genius of the Austrian people and Austrian political 
institutions. The bishops pointed out that Aquinas had long ago urged the 
participation of the people in government, but that the jurists of the 
Enlightenment had rejected this prescription in favor of autocratic rule by a 
prince. As a result, the people had revolted against this absolute rule and 
demanded freedom and self-government. 

The hierarchy deplored the tendency to equate self-government with 
freedom from all religious and moral restraints and predicted that abuses 
of democracy would result in the tyranny of a single political party. Only 
a vote for political parties supporting the Church would be a safeguard 
against such a tyranny.** In effect this was an exhortation to vote for the 
Christian Social party, the only political party whose electoral program did 
not express “unchristian principles and goals.” “The enemies of the priests 
are also the enemies of the people,” the bishops concluded.** 

In numerous pastoral letters and other official documents the Austrian 
Church identified liberalism as the principal enemy of Catholicism because 
it had undermined the place of religion in Austrian life and had thereby 
become the pacemaker of socialism and, ultimately, communism.** These 


letters bore testimony to the effectiveness of the antireligious campaign 
conducted by Austrian Socialists.** The Socialists were blamed not only for 
undermining religion, but also for intensifying the existing social tensions 
within Austria by fostering the class-consciousness of the proletariat. The 
Church considered Socialist efforts to separate church and state and to make 
religion Privatsache (private affair) the forerunners of attempts to establish 
a godless state.®° As C. A. Macartney has pointed out, the Church feared 


“ Pastoral letter of the Archbishops and Bishops of Deutschésterreich, January 23, 1919, 
reprinted in Episkopat, pp. 54-55. 


“ Ibid., pp. 57-58. 


“ Proclamation of the Austrian Bishops Concerning the National Elections of November 
9, 1930, October 26, 1930, reprinted in Episkopat, p. 174. 

“See, for example, Bischof Johannes Maria von Linz, “Hirtenbrief: Yom Bolschevismus,” 
Hirtenbriefe des deutschen und Osterreichischen Episkopats (Paderborn: Junfer- 
mannsche Buchhandlung, 1930), pp. 253-54. These annual volumes of pastoral letters 
will be cited as Hirtenbriefe, together with the year. 

“ Withdrawals from the Catholic Church in Austria during the ten-year period 1918-28 
totaled more than 135,000 (over 2 per cent of the total population); see Alois Hudal, 
“Die kirchliche Einteilung Osterreichs mit der allgemeinen Statistik,” Katholizismus 
in Osterreich, p. 53, and Erzbischof Friedrich Gustav Kardinal Piffl von Wien, “Hirten- 
brief: Freidenkerkampt gegen die Kirche und seine Abwehr,” Hirtenbriefe 1930, 
pp. 219-25. 

® Fiirstbischof Adam Hefter von Gurk, “Hirtenbrief: Religion ist nicht Privatsache,” 
Hirtenbriefe 1927, pp. 211-19. 
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that Socialist efforts to make religion a private affair would lead to an 
elimination of religion and not merely a reduction of the public position 
of the Church. Socialists replied that they were not concerned with elimi- 
nating religion, but simply with combatting clericalism.** 

One might paraphrase De Tocqueville’s observation that in America 
political problems become judicial questions to be settled in the law courts, 
and say that in Austria religious problems inevitably become political issues 
to be fought out by parties. Because the Socialists strongly defended the 
institutions and ideas of 1918, the Church came to equate democracy with 
socialism and bolshevism. The Socialists, in turn, blamed all their political 
difficulties on clericalism and charged the Church with being a front for 
the forces of reaction and privilege.®? Both sides realized that religion and 
politics could not be neatly separated, and that church and state were often 
interested in the same thing; but neither side made a serious effort to find a 
modus vivendi. 

These difficulties of the Austrian Church serve to illustrate the three 
persistent features of Catholic social thought: (1) the importance of pastoral 
considerations — the fact, that is, that the needs of the Church at a given 
time will decisively influence the general tendencies of Catholic social 
thought; (2) the close connection between political and social problems, 
which is demonstrated by the identification of various social classes as politi- 
cal supporters or opponents of the Church; and (3) the Church’s concept 


of the “ideal” social order, which led it to criticize Austrian democracy and 
to accept willingly the corporative constitution of 1934.5* 


Catholic Trade-Unions and the Linzer Programm 


The Catholic trade-unions, led by Leopold Kunschak, supported demo- 
cratic institutions longer than any other group in the Christian-social con- 
servative camp. However, they were only a small minority within that 
camp and exercised little influence.** The most important reason for this 
weakness was the unattractiveness for the industrial workers of the Catholic 
social program, whose Romantic corporativism appealed chiefly to the 
peasants and the petty bourgeoisie of artisans and shopkeepers. The 
Catholic trade-unions were weakened still further because they continued 


* Macartney, op. cit., p. 54. 
Wandruszka, op. cit., p. 151. 


® This relies heavily on the analysis of Clemens Bauer, “Wandlungen der sozialpolitischen 
Ideenwelt im deutschen Katholizismus des 19. Jahrhunderts,” Die Soziale Frage, pp. 
11-46. 


“For a comparison with the position of Catholic trade-unions in Germany see Edgar 
Alexander, “Church and Society in Germany: Social and Political Movements and 
Ideas in German and Austrian Catholicism,” Church and Society, pp. 430-34. 
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to be dominated by master craftsmen and priests who failed to promote 
vigorously the economic interests of the wage laborers.®® 

The social thought of the trade-union movement was contained in the 
Linzer Programm of 1923. °* The political section of this program was part 
of a general social analysis which began with the observation that the dis- 
solution of society was proceeding at a rapid rate and could be arrested only 
by a corporative reorganization of state and society. In this reorganization 
the future Berufsstdénde (occupational estates) would receive far-reaching 
legislative powers.5* The political sections of the Programm centered around 
three propositions: (1) the temporal well-being of the community is the 
principal end of the state; (2) the state is not omnicompetent and is not the 
source of all law (Recht); and (3) the Catholic trade-unions are committed 
to democracy, full political equality for the workers, and full freedom of 
organization.®** This endorsement of democracy was one of the strongest 
pro-democratic statements to come from the Catholic camp. Catholic trade- 
unionists realized that their socioeconomic proposals would find a hearing 
among industrial workers only if they were coupled with a democratic politi- 
cal program. 

What influence the Catholic trade-unions had within the Catholic camp 
was chiefly the result of Leopold Kunschak’s political leadership. In spite 
of Kunschak’s nostalgia for the monarchy and his virulent anti-Semitism, 
he defended Austrian democracy after most of the Catholic camp had 
abandoned it.*® As a result he often clashed with the Heimwehr and the 
extreme right wing of the Catholic camp. His sharpest clash with the 
Heimwehr was over the latter’s Korneuburg program of May, 1930, which 
rejected democracy outright and demanded the establishment of a fascist 
state. Though the federal leadership of the Christian Social party failed 
to take an unequivocal stand on the program, Kunschak condemned it as 
incompatible with loyalty to the Republic and with the principles of the 
Catholic labor movement.® 

Kunschak also opposed much of the authoritarian program advanced by 
the right wing of the Catholic camp, because he feared for the continued 
existence under such a system of all trade-unions, including Catholic trade- 
unions. The dissolution of all existing trade-unions under the mandate of 


* Fritz Klenner, Die Gsterreichischen Gewerkschaften. Vergangenheit und Gegenwarts- 
probleme (Vienna: Verlag des dsterrtichischen Gewerkschaftsbundes), II, 1044. 


Karl Lugmayer (ed.), Das Linzer Programm der christlichen Arbeiter Osterreichs 
(Vienna: Verlag der Typographischen Anstalt, 1924). This volume contains both the 
text of the program and Lugmayer’s commentary. 


* Ibid., pp. 7-8. 
* Ibid., p. 10. 
*® Wandruszka, op. cit., p. 349. 


® Leopold Kunschak, Osterreich 1918-1934 (Vienna: Typographische Anstalt, 1934), p. 
118; see also Gulick, op. cit., II, 894 ff. 
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the Corporative Constitution of 1934 confirmed the fears of Kunschak and 
the Catholic trade-unionists.* 


IV 


The abandonment of democracy by Seipel and the Austrian hierarchy 
left Kunschak and the Catholic trade-unions as the only defenders of 
democracy in 1934. The other groups in the Catholic camp — the Mon- 
archists, the Heimwehr, Othmar Spann, and the Vogelsang school — had 
never accepted democracy and the neutral republic, and had proposed a 
variety of monarchical and authoritarian schemes instead. On the 
economic side, the first two of the four groups lacked a well-developed 
economic program, while the last two subscribed to the anticapitalist 
doctrines of Romantic social thought. The Monarchists were preoccupied 
with the problems of Hapsburg restoration, and the Heimwehr obviously 
had no other economic program than the defense of those interests who 
provided the funds for their uniforms, arms, and daily allowances. 


Osterreichische Aktion 


The most significant intellectual effort of the Monarchist movement 
was Osterreichische Aktion, a collection of essays published in 1926. These 
essays were first read in the Leo-Gesselschaft, an official Catholic cultural 
and scientific society, and therefore may be considered a recognized Catho- 
lic effort to define the problem of regime in the Austrian Republic.** 

The movement and the book of essays whose name it bore were inspired 
by Action Francaise and the principle of monarchic-dynastic legitimacy. 
The proponents of the Aktion argued that the Church had condemned 
Action Francaise but not the principle of legitimacy.** From this basis 
Osterreichische Aktion developed a comprehensive critique of democracy 
and condemned the impact of liberalism in Austria. It proposed the 
establishment of a “social monarchy” which would be an alliance of throne 
and landed nobility with the industrial proletariat directed against the 


™ Klenner, op. cit. II, 1147 ff.; see also Joseph Buttinger, In the Twilight of Socialism: A 
History of the Revolutionary Socialists in Austria (New York: Praeger, 1953), pp. 
179-81. 

* August M. Knoll (ed.), Die dsterreichische Aktion: Programmatische Studien (Vienna: 
Im Selbstverlag der Verfasser, 1927). The contents of the volume are as follows: 
August M. Knoll, “Kaisertum und Proleteriat oder die sozials Monarchie,” pp. 186- 
215; Alfred Missong, “Europa,” pp. 37-59, “Osterreichische Politik 1866/68: Eine 
politische Gewissensforschung,” pp. 92-112, “Entproletarisierung,” pp. 216-43; Wil- 
helm Schmidt, “Die dsterreichische Jugend,” pp. 270-84; Ernst Karl Winter, “Der 
europiische und der ésterreichische Raum,” pp. 11-25, “Die dsterreichische Idee in der 
Geschichte,” pp. 26-36, “Das konservative und das liberale Osterreich,” pp. 113-26, 
“Souveranitat,” pp. 143-62, “Die katholische und die dsterreichische Aktion,” pp. 244- 
69; and H.K. Zessner-Spitzenberg, “Das Vélkerreich des Hauses Habsburg,” pp. 60-91, 
“Kaiser Karl,” pp. 127-42, “Legitimitat und Legalitat,” pp. 163-85, “Die Zukunft des 
Hauses Habsburg,” pp. 285-302. The collection will be cited as Aktion. 

® See introduction to Aktion, p. 8. 
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bourgeoisie and the evil effects of political and economic liberalism. Its 
principal slogan was “to stand on the right and to think with the left,” 
that is to say, it proposed to remain rooted in tradition while recognizing 
the needs of the times no matter how “leftist” these might appear.®* 

The program of the Osterreichische Aktion has been distinguished from 
that of Othmar Spann and the extreme Romantic theorists of the Vogel- 
sang school because it was, on the whole, less concerned with economic 
reorganization than these others, and was therefore less violently anti- 
capitalist. The proponents of the Aktion also disagreed with these other 
groups over questions of national and cultural policies. The Aktion shared 
the strong pro-Austrian and anti-Prussian sentiments of kleindeutsch 
theorists like Fredrich Wilhelm Forster while the others were definitely 
grossdeutsch (pan-German) in their orientation.® 

The proponents of the Osterreichische Aktion program rejected democ- 
racy because it was incompatible with the correct theory of sovereignty and 
legitimate authority. They believed that the only sociologically correct 
structure of sovereignty was one which accepted personality, and family 
as well, as the crown of the total social order.** Democracy, which pro- 
claimed the equality of all human beings, had thereby destroyed the 
multitude of organic sovereignties (individual personalities and families) 
which had existed in society. The destruction of these “organic sover- 
eignties” had made the state omnicompetent. In effect, the Osterreichische 
Aktion considered this omnicompetence of the state a caricature of God 
and of the Church, and called this new theory of the omnicompetent state 
a secularized theology. However, the Aktion suspected that behind this 
all-powerful facade there was concealed a condition of anarchy which was 
the result of the abolition of all the intermediate units.*’ Individuals were 
no longer organized in a multitude of small units and as a result the perfect 
whole, created by membership in these small units, with many and con- 
trasting purposes, had disappeared. Positivist legal theory, an indispensable 
element of democracy, had completed the destruction of the healthy social 
order by denying the existence of any source of law outside the political 
order existing at any given moment. 

The Aktion contended that democracy had not only destroyed the 
multitude of so-called sovereignties in the organic order; it had also put an 
end to legitimate political authority, and had replaced it with de facto 
regimes which pretended to govern in the interest of the common good. 


“ Ibid., pp. 9-10. 


© Wandruszka, op. cit., p. 318; see especially the essay “Europa,” in Aktion, pp. 37-38, 
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But these regimes could never extinguish the claims of legitimate rulers, no 
matter how long legitimate authority had been deprived of its rightful posi- 
tion, no matter how small the number of those who still supported the 
claims of legitimate authority.*® Not even the claim that these de facto 
regimes governed public affairs in the interest of the common good could 
justify Catholics in recognizing such a regime. The very demands of 
Gemeinwohl required the restoration of the legitimate authority in Austria. 
A single deviation from the true path of legitimacy would inevitably lead 
to a theory of naked power.”° 

The legitimacy theory of the Aktion was part of the Platonic-Augus- 
tinian tradition of Catholic political philosophy which considered the 
authority of the prince over the state an extension of the authority of the 
father over the family.“ As the authority of the father over the family 
never ceases, so the authority of the prince also could never be extinguished. 
The writers of the Aktion argued that Catholics could never reject the 
claims of a legitimate prince, for they were part of Catholic dogma like the 
power of the father over the family. From this the Aktion concluded that 
the authority of the Hapsburg dynasty over Austria was part of Catholic 
dogma, and Catholics could not accept the Republic which had been 
established on the ruins of these Hapsburg claims.’ In this respect the 
doctrine of the Aktion disregarded the Leonine teaching that forms of 
government were a matter of indifference. 


The Heimwehr 


The Heimwehr was primarily an armed formation, little burdened with 
social theory.”* In its Korneuburg program of 1930 it rejected democracy, 
parliamentary institutions, and political parties. Its official ideology con- 
tained numerous references to the Deity, as well as many assertions about 
the unalterably German character of Austria. In this way it hoped to 
satisfy both its Nationalist and Christian-social conservative wings. Much 
of this language consciously imitated the “tough” language of blood and 
iron which characterized both German and Italian fascist ideologies. At the 
same time the Heimwehr was careful to have its flags blessed by the 
Church and to begin all its exercises and demonstrations with attendance 
at mass. This made the Heimwehr respectable in the eyes of the Catholic 
camp, which supported it as the principal counterweight to the Schutzbund, 


® Ibid., p. 177. 
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the armed formation of the Social Democratic party. Eventually the Heim- 
wehr units in Lower and Upper Austria, the former led by Julius Raab, 
the present Austrian chancellor, the latter by Riidiger Prince Starhemberg, 
became part of the Vaterldndische Front, the unified political movement 
of the authoritarian state, concerned more with obtaining political patron- 
age than with theories about the nature of political authority. 


Vv 


We have now traversed the spectrum of Catholic criticism of democ- 
racy and have arrived at the extreme antidemocratic and anticapitalist posi- 
tion of Othmar Spann and the Vogelsang school. These two schools 
delivered the most persistent attacks on Austrian democracy and on the 
Republic throughout the entire postwar period. They never wavered in 
their opposition to democracy and also stressed their corporativist, Roman- 
tic reform proposals. These proposals received increasing attention from 
the Catholic camp in the late 1920’s and furnished the basis for the cor- 
porative reorganization of the Austrian state in 1934. 


Othmar Spann 


Othmar Spann’s criticism of democracy and his proposals for the cor- 
porative reorganization of state and society exercised great influence over 
the Catholic camp.™* In spite of some uneasiness over the Hegelian 


elements of Spann’s philosophical system, Catholics approved his condem- 
nation of liberalism and democracy, and drew heavily on his social theory. 

Spann’s criticism of democracy was based on his theory of society and 
his social science methodology.**> He contended that human society could 
be organized only in one of two ways: individualistic or universalistic. The 
individualistic society was merely a conglomerate of isolated individuals, 
seeking autarchy in the pursuit of their selfish ends. Universalistic society, 
on the other hand, was an organic whole in which individuals and groups 
were organic parts of a greater entity, not merely isolated atoms.” These 
two alternatives to the question “What is society?” were the “foundation of 
all theoretical and political understanding of society.” These two theories 
of society were also the basis for opposing ideological systems or Weltan- 


™ Because Spann dominated much of the corporative thinking in Austria and Germany his 
corporative system became “the chief theoretical tool for the most diverse schools. 
It became the very epitome of corporative science and therefore had a greater in- 
fluence on all corporative schools than any other system.” Justus Beyer, Die Stande- 
ideologie der Systemzeit und ihre Uberwindung (Darmstadt: L. C. Wittich, 1941), 
p. 174. 


™ The principal source for this analysis of Spann is his Der wahre Staat: Vorlesungen 
iiber Abbruch und Neubau der Gesellschaft (2d rev. ed.; Leipzig: Quelle & Meyer, 
1923), p. 11. This work went through several editions. 


* Ibid., p. 11. 
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schauungen, Spann asserted. But he denied that his selection of universal- 
ism as the only correct social theory and social science methodology was 
based on this preference for universalism as a Weltanschauung.” Actually, 
by “proving” the validity of universalism, that is to say, that the “whole” 
is superior to the “part,” as a social theory and as a method of social 
science research, he merely distinguished his ideological preference with 
scientific trappings. Spann was a prolific writer who considered all the 
social sciences his domain and produced works on sociology, philosophy, 
history, politics, economics, and methodology. The result was a vast 
self-contained system in which the parts certainly were subordinated to the 
whole, and where by methodological sleights of hand Spann used data 
from his sociology to prove what he wanted to prove in economics. 

Spann distinguished three forms in which individualism had appeared 
in history: Machiavellianism, anarchism, and natural law or contract 
theory. He admitted that Machiavellianism had some advantages over the 
other two because it produced order by establishing a hierarchy of ruler 
and ruled.”* But he condemned the other two forms because they were 
unworkable and produced complete atomization. He suggested that natural 
law or contract theory could take two forms. In the first, the people 
transferred their power for all time to one individual who would then 
protect the natural rights of the other parties to this contract. This was 
the system of the enlightened monarch. In the second, the people retained 
power but delegated authority to elected officials. Such a state would be 
organized on three principles: individual freedom, minimum scope of state 
activity, and limitation on indivdual freedom only to the extent necessary 
to insure equal freedom for all.*° Such a society, Spann insisted, would 
be atomistic because all members of it were deemed to be equal. It would 
also be highly centralized because the demand for rigid equality would 
require the destruction of all intermediate units on the ground that they 
threatened the equal standing of all individuals. Spann pointed out that 
the second of the natural law or contract theories had prevailed in the 
Western world since the break-up of the Middle Ages and was, therefore, 
responsible for the crisis of individualism in the Western world during 
the twentieth century. 


™ Spann thus neatly “proved” that individualism was an incorrect methodology because 
individualism carried to its logical conclusion — anarchy — was not a workable form 
of human organization. However, he conveniently did not choose to follow universal- 
ism to its inexorable conclusions in the same manner. Having already established 
that there were only two possible forms of human organization, this left him with 
only one valid form — universalism. He skipped easily from individualism as a 
philosophical principle to individualism as a methodological concept, and thence to 
individualism as a method for organizing society; op. cit., pp. 69-70. 


™ Spann, op. cit., p. 23. 
* Ibid., pp. 23-24. 
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Spann identified liberalism and democracy as the two political ideolo- 
gies appropriate to this second form of natural law or contract theory. 
Liberalism he considered the more moderate of the two. Democracy, 
on the other hand, was the extreme form of popular sovereignty.*° The 
outstanding example of this extreme form was the United States, where 
there was a complete turnover of civil servants after a presidential election. 

There were three major defects in democracy, according to Spann.** 
First, in a democracy people were organized according to outward forms of 
common activity, but remained intellectually isolated and lonely. Next, 
majority rule, the method for deciding issues in a democracy, robbed the 
individual of his intrinsic value by equating the value of his vote mechani- 
cally with that of every other individual. As a result, the voice of the 
expert was stilled altogether. The third major defect of democracy was 
its assumption that people made rational decisions based on independent 
knowledge. If this were true, Spann felt that majority decisions would 
represent, if not “truth,” at least a common consensus. But he denied that 
that was the case, for people had no independent sources of information 
at all when they reached decisions. They simply listened to their so-called 
leaders and then did what they were told to do. Spann concluded that 
pure democracy had never existed because it was “against the nature of 
things,” but had always deteriorated into a system where cliques, leaders, 
and political parties exercised the powers the people should have exercised 
themselves. It might be well to point out that this caricature of “democ- 
racy” was widely accepted in Central Europe. It was a standard item in 
the arsenal of all antidemocratic demagogues. That it shcuid be offered to 
university students as part of a series of lectures on the “true state” by a 
senior university professor indicates how deeply Romantic antidemocratic 
ideas had penetrated certain groups of middle-class intellectuals. 

However, Spann’s denunciation of democracy was not yet exhausted. 
He also charged individualism, the creator of democracy, with having 
destroyed the organic unity of the Middle Ages and having spawned the 
French Revolution. ** We meet here again the fata morgana of the Middle 
Ages and its “rich group life” which had been part of Romantic theory 
since the days of Adam Heinrich Miiller. Finally, Spann accused indivi- 
dualism of exalting the individual at the expense of the collectivity, deny- 
ing any value to the state, and thereby limiting the scope of state activity. 

Spann rejected liberalism and democracy, but detected acceptable fea- 
tures in Marxism. He rejected evolutionary socialism as hopelessly caught 
in liberal-democratic individualism, but identified certain universalistic 


* Ibid., p. 107. 
™ Ibid., pp. 111-15. 
* Ibid., p. 83. 
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and corporativistic elements in Russan bolshevism.®* At the time the first 
edition of Der Wahre Staat appeared many Romantic theorists were in- 
clined to see in the Russian system of soviets a twentieth-century realization 
of their medieval corporative theories.** For the same reasons, they also 
applauded the creation of works councils in Central Europe immediately 
after the end of the war. The demands of Romantic corporativists for the 
representation of economic interests coincided, in this manner, with the 
general concern for economic democracy voiced during the postwar years. 
German demands for economic democracy found expression in the Weimar 
Constitution in the creation of a Reichswirtschaftsrat, and in England the 
Guild Socialists advocated the addition of an economic parliament to 
the existing “political” parliament. 

Spann occupied an ideological and political position midway between 
the Nationalist and the Catholic camps. As a result, he was in turn 
claimed and attacked by both of these camps. The Nationalists, including 
the Nazis in Germany, attacked him because of what they considered his 
anti-volkisch bias. They rejected his theories because they feared that his 
corporative system would weaken the unity of Nazi state and Volk, and 
would negate the leadership principle. They also suspected that Spann’s 
emphasis on medieval institutions was the result of fundamental pro- 
Church and pro-Catholic sympathies.** 

The Catholic camp also found Spann to be a troublesome companion. 
Catholics applauded his criticism of liberalism and capitalism, but found 
it difficult to reconcile the Hegelian elements in Spann with Catholic 
social pluralism.** They praised Spann as a mighty fighter against liberal- 
ism, positivism, and democracy,*’ but were troubled by his concept of the 
Kulturstaat, which claimed jurisdiction over areas Catholics considered the 
exclusive domain of the Church, the family, the school, or other social 
groups.** Thus the state of Spann took its place in a line that reaches back 
to Karl von Vogelsang and ultimately to Adam Heinrich Miiller. How- 
ever, Catholics who had failed to perceive clearly the incompatibilities with 
Catholic social theory of the writings of Miller and Vogelsang showed a 
similar lack of understanding in the case of Spann. His condemnation of 
liberalism and democracy seemed to outweigh all reservations Catholics 
might have concerning Spann’s philosophical system. 


* Ibid., p. 189. 


* Arnold Bergstrasser, “Neuere Literatur zum Gedanken des berufsstandischen Staates,” 
Schmollers Jahrbuch fiir Gesetzgebung, Verwaltung und Volkswirtschaft, XLVII 
(1923), 283-99. 


® See for example, Beyer, op. cit., p. 340. 

* Franz Arnold, “Wiener Richtungen,” Staatslexikon, IV, 1926. 
* Lehrl, op. cit., p. 68. 

* Spann, op. cit., p. 66. 
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The Vogelsang School 


During the first years of the Republic, the disciples and successors of 
Karl von Vogelsang, the outstanding Romantic conservative theorist of the 
nineteenth century, did not play an important part in the development of 
Austrian Catholic thought.*® Nevertheless the writers of this school con- 
tinued during that period the extreme antidemocratic and anticapitalist 
tendencies of their teacher. However, their criticism of democracy and 
capitalism showed little of the originality and fervor of Vogelsang.*® Com- 
pared with him their writings seem carping and petty; they also seem out- 
of-date because they merely repeated Vogelsang’s phrases without taking 
into account the vast social and economic changes which had occurred 
since Vogelsang had first attacked the crudities of rising industrialism dur- 
ing the 1870's. 

Anton Orel was the leading writer in this school, and the recognized 
successor of Vogelsang.*? The violence of his attack on democracy was 
matched only by that of his teacher. In language reminiscent of Vogelsang, 
he condemned democracy as the rule of a moneyed oligarchy aided by 
unscrupulous demagogues; he included most Christian Social politicians 
in the latter category. He pointed out that not even democratic devices, 
such as universal suffrage, had seriously jeopardized the power of the 
financial oligarchy. Only “organic” democracy would insure rule by the 
people.*” 

Orel traced democracy to a “relativism of social institutions”®* which 
considered all forms of government equally acceptable. He contended that 
even Catholics had become infected by this false doctrine. In support 
of this contention he quoted a Catholic professor of moral theology, pre- 
sumably Ignaz Seipel, to the effect that both feudalism and capitalism were 
compatible with Christian moral law. According to Orel the only form of 
social organization which was based on Christian universalism — a funda- 
mental unity of matter and spirit— was feudalism. He therefore urged 
Catholics to reject Austrian democracy and the constitution of 1920 be- 


® August M. Knoll, “Vogelsang und der Standegedanke,” Die soziale Frage, p. 69. 


"See especially Paul Jostock, Der deutsche Katholizismus und die Uberwindung des 
Kapitalismus. Eine ideengeschichtliche Skizze (Regensburg: Friedrich Pustet, 1932), 
Josef Schwalber, Vogelsang und die christlich-soziale Politik (Munich: Leohaus Haupt- 
stelle Katholisch-sozialer Verein, 1927), and Johanna Gierse, “Sozialromantische 
Richtungen im Katholizismus der Gegenwart,” Soziale Revue, XXXII (1932), 129-76, 
193-233. 


™ Richard Kralik, “Martin Spann und Anton Orel,” Das Neue Reich, [V (1922), 371. 


*® Anton Orel, Das Verfassungsmachwerk der “Republik Osterreich” von der Warte der 
immerwahrenden Philosophie aus und im Lichte von der Idee, Natur und Geschichte 
Osterreichs gepriift und verworfen (2d. ed.; Vienna: Vogelsang Verlag G.m.b.H., 
1921), pp. 3-6. 


* Kralik, op cit., p. 372. 
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cause they violated the organic principles of social organization and 
were the result of social relativism. 

The constitution of 1920 was unacceptable to Catholics, Orel claimed, 
because it was based on a false major premise, namely, that all Recht 
emanated from the people. To accept a state which in this manner denied 
the only true source of authority constituted an act against “rightfully 
constituted rule.” ** Such attacks on the constitution of 1920 by members 
of the Catholic camp became commonplace during the last years of the 
Republic. But when Orel thundered against the republican regime in 1921, 
the vast majority of his coreligionists were more concerned with legislative 
majorities and cabinet posts than with philosophical discussion about the 
nature of civil authority. They rediscovered the antidemocratic epithets of 
the Romantic school later on when they began to search for suitable 
doctrines with which to attack democracy. 

Orel also examined the other articles of the 1920 constitution and 
condemned the weak executive, the party system, and the electoral laws — 
the same points, incidentally, which Seipel attacked several years later in 
his Munich and Tiibingen critiques of Austrian democracy. Orel found the 
president to be a figurehead and the cabinet at the mercy of the legislature. 
The legislature, in turn, was controlled by the party machines which 
reduced the members of that body to mere puppets. The operation of a 
rigid list system reinforced party rule because it barred the people from an 
effective choice of representatives. 

The real rulers of Austria, Orel concluded, were the Jews; they con- 
trolled banks, industry, and the press, and were supported in this dominant 
position by none other than members of the clergy and Christian Social 
politicians. In violent and obscene terms Orel condemned the Austrian 
Republic and all those who had any part in its operation. The Jews, he 
fulminated, were worshippers of Mammon and the murderers of the Mes- 
siah; they hid behind a mask labeled popular sovereignty and republican 
constitution. In this deceit they were helped, from reasons of stupidity or 
fear, or both, by many faithful Catholics and even prelates of the Church. 
These murderers of the Messiah were the true sovereigns of this “monstrous 
Jew republic.” * Therefore, Orel concluded, Catholics had a duty to carry 
out a counterrevolution against this revolutionary republican regime. 

Josef Eberle and the contributors to his periodicals Das Neue Reich and 
Schénere Zukunft adopted positions only slightly less extreme than Anton 
Orel.** These periodicals published articles which represented a variety of 


* Orel, op. cit., p. 10. 

* Ibid., p. 30. 

See Ruth Werner, Die Wiener Wochenschrift “Das Neue Reich” (1918-1925): Ein 
Beitrag zur Geschichte des politischen Katholizismus (Breslauer historische Forschun- 
gen Nr. 9; Breslau: Priebatsch, 1938); Gierse, op. cit., passim. 
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Catholic views on political and social questions, but the general editorial 
position was definitely in the Romantic tradition and strongly pro-mon- 
archist. For example, one writer in Das Neue Reich called legal positivism, 
which denied the existence of eternal and natural law, the basis of 
democracy. Making the state the sole source of law could only lead to 
popular sovereignty; and from there the path led directly to bolshevism.*’ 
The writers of Das Neue Reich shared with many Catholics the conviction 
that the slightest concessions to any sort of liberal idea would set up a 
chain reaction which would unquestionably end in communism. These 
dire threats prevented the development of any moderate tendencies in the 
Catholic camp and repelled moderates outside the camp. As a result the 
moderates in both Catholic and Socialist camps lost out to the extremists 
who were determined to destroy the Austrian Republic. 

Another writer denied that the people really ever governed in a democ- 
racy. Even if the rise of demagogues could be prevented, the division of the 
people in a democracy into parties, factions, and interest groups destroyed 
the moral unity of a Christian people, and the moral basis of the political 
order.** The contempt of Romantic writers for the political processes in a 
democracy reveals their failure to understand the workings of a democratic 
system. They talked grandly about the people as a “moral idea” and 
expressed concern for the common good, which they claimed was threat- 
ened by selfish interests. But in their eagerness to insure the rule of the 
“entire people” they proposed to destroy those institutions and political 
processes which made possible an expression of the multitude of ideas 
and proposals which arise in a complex modern society. What they wished 
to do in the interest of the “whole people” was to create an omnicompetent 
state, the very thing they deplored, a state which supposedly would stimu- 
late the growth of a “rich group life” but which would actually govern 
autocratically in the name of the “whole.” The antidemocratic tendencies 
of Eberle and his circle were best summed up by the writer in Das Neue 
Reich who concluded that the world had only a choice between Satanok- 
ratie (the rule of Satan, i.e., democracy) and theocracy, modeled on the 
Hapsburg rule.®® 

Thus the Republic was identified as the rule of Satan and the Hapsburg 
regime as the rule of God. This seemed to leave Catholics no choice but 
to oppose the very republican regime their representatives had approved in 
the Constituent Assembly. It is not surprising, therefore, that supporters of 
the Republic questioned Catholic loyalty to the Republic. They heard 
one member of that camp issue a call for true democracy and then identify 
" Sigmund Waitz, “Das moderne Staatsrecht — ein Verhangnis fiir die Vélker,” Das Neue 

Reich, ITV (1921-22), 790. 


* Joseph August Lux, “Demokratie — Demagogie,” Das Neue Reich, [V (1921-22), 736-37. 
” Waitz, op. cit., p. 818. 
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the Heimwehr, a fascist armed formation, as the defender of that true 
democracy. They heard another urge his coreligionists to engage in a 
counterrevolution against the Republic, and still a third one identify the 
Republic as the rule of Satan. They concluded that Catholics were not 
really interested in “reforming” democracy, but only in abolishing it 
altogether. 

VI 


Austrian Catholic criticisms of democracy can be summarized under 
two headings: those that deal primarily with the machinery of democratic 
government, and those that address themselves to the effects of democracy 
on society. Four criticisms of the machinery of democratic government 
were mbdst frequently advanced by Catholics during the First Republic. 
(1) Catholics attacked the system of proportional representation because 
it prevented the creation of stable working majorities in the legislature 
and the executive. (2) They condemned Austrian political parties because 
they claimed the entire life and allegiance of their followers and thereby 
threatened the common consensus necessary for the operations of demo- 
cratic institutions. (3) They complained that under the rules of Austrian 
democracy the two major opposing parties each controlled one of the 
two principal branches of government: Catholics the executive, and Social- 
ists the legislature. Deadlock resulted from such an arrangement; govern- 
ment was paralyzed and was unable to deal with the great problems fac- 
ing the Austrian state. (4) Finally, Catholics were dissatisfied with the 
territorial system of representation. They argued that such a system left 
unrepresented important social and economic groups in society. 

The Catholic critics of democracy in Austria also condemned what they 
considered the evil effects of democracy — or as they sometimes called it, 
“political individualism” — on Austrian society. They blamed this “politi- 
cal individualism” for the destruction of the traditional value system 
of the Austrian people, the weakening of the moral and religious basis 
of public life, the elimination of small territorial and occupational groups 
through which the individual could express his wishes and his personality, 
and last, but not least, the application of material standards to all forms of 
human activity. 

The uncompromising hostility of the overwhelming majority of Austrian 
Catholics to the Socialist camp, their unwillingness to seek for a modus 
vivendi with that camp and their determination to destroy its social and 
political position reveal the first of the above four criticisms of democracy 
to be simply a manifestation of Catholic impatience with a political system 
which prevented Catholics from silencing their enemies at will. All Catho- 
lics meant when they complained about the system of proportional repre- 
sentation was that their majority was not sufficiently large for them to pro- 
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ceed with social and economic legislation harmful to the Socialists. Actually, 
the distribution of political strength in Austria has been remarkably stable. 
Elections under the Second Republic since 1945 have revealed that a 
decade of Grossdeutschland and foreign occupation had not changed the 
strength of the major parties as first revealed in elections after 1918. 
Catholics would probably have preferred single-emember constituencies, not 
because of a devotion to democratic principles, but because they hoped that 
such an electoral system would increase their representation in the 
legislature. 

In regard to their second criticism they bear at least equal blame with 
their major opponents for having converted political parties into quasi- 
religious orders which propagated a true faith, a Weltanschauung, and 
considered their opponents heretics and infidels, to be suppressed at all 
costs. It was the division of the Austrian people into three deeply antagon- 
istic camps during the First Republic which made impossible the growth of 
a consensus on fundamentals of political and social organization, not the 
actual form of party organization. The experience of the Second Republic 
so far seems to indicate that there is now at least a minimum degree of 
consensus among Socialists and Catholics on the continuation of democratic 
institutions. The same would have been possible under the First Republic, 
if the two groups had been willing to agree on maintaining that Republic 
rather than destroying it by force of arms. 

Again, the complaints of Austrian Catholics about the paralysis of 
republic government can be traced to their uncompromising hostility to the 
Socialists. It is true that the Christian Social party alone did not command a 
majority in parliament and had to govern with the aid of minor bourgeois 
parties whose fear of the Socialist economic program made them willing 
partners in an anti-Socialist alliance. What Catholic critics of democracy 
seemed to imply was that their majorities in the legislature were not large 
enough to push through constitutional amendments which did not have 
the support of the Socialists. On the other hand, Catholics were quite cor- 
rect when they pointed out that the constitution of 1920 had created an 
omnicompetent assembly which greatly overshadowed the cabinet execu- 
tive. Catholics and their allies had always sufficient votes to put through 
legislation requiring only normal pluralities or majorities, but they were 
continuously forced to modify their program to meet the demands and 
objections of the Socialists, or face parliamentary obstruction. 

Finally, the dissatisfaction of Austrian Catholics with the system of 
territorial representation in the “political” parliament demonstrates most 
clearly the lack of their understanding of democratic government. Their 
opponents soon discovered that the forces which supposedly lacked ade- 
quate representation in the legislature organized on a territorial basis were 
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groups like the Heimwehr which had no sizable popular following. The 
demands of Seipel and other Catholic critics for the representation of social 
groups amounted to an admission that they were casting about for some 
other method of representation which would increase their own strength 
and reduce that of their opponents. The industrial workers were especially 
suspicious of these Catholic corporative proposals because they feared that 
the occupational corporations would be controlled by the employers, and 
that in the total corporative structure the industrial workers would become 
an insignificant minority. They discovered in 1934 that their fears were 
not exaggerated. 

Catholic critics of the modern state since the days of the Romantic 
movement have insisted that the principal benefit which society would 
derive from a system of corporative representation would be the relief of 
the state and the political parliament from the excessive burdens of welfare 
functions and of centralized controls. The occupational organs would 
take over these functions, leaving the state only its proper “political” duties. 
The major fallacy in this argument has been clearly stated by Ernest Barker: 


The State, in the shape of the political parliament through which it acts, is the only 

organ and maker of law. The State . . . is only a legal association; but, by the same token, 
it is also the only legal association. Because it is that, the political parliament is the one 
adjustment centre. There cannot be a plurality of adjustment centres. If there were, they 
would themselves need to be adjusted. There must be one, single, final adjustment centre; 
and that adjustment centre is necessarily compelled by its nature not only to adjust finally 
all sovereign issues ..., but also to take the initiative in formulating their adjustment. . . . 
Men will always seek to go straight to it, and the institution of other instances will not 
defeat or deflect the attraction. That attraction will be especially strong in the field of 
economics. Economic issues . . . are swept particularly, and swept directly to the final 
adjustment centre... .” 
In modern complex industrial society a corporative system either dissolves 
into anarchy or becomes dominated completely by a strong political execu- 
tive—and the experience of Austria after 1934 proved that only the 
second alternative was a realistic one in the twentieth century. The 
establishment of a corporative system which divided the powers of the 
political parliament among several corporative chambers confirmed the 
omnicompetence of such a political executive. Asa result, the government, 
that is to say, the executive, assumed full control, checked only by tempo- 
rary coalitions of occupational corporations who combined to press some 
common objective but who were easily bought off by the central political 
authority. 

Thus the forces of the right destroyed the First Republic. They had 
condemned the Republic almost from the beginning because it was based 
on a wrong set of principles about the nature of political organization. They 


continued to condemn it because it had opened the country to liberal 


* Principles of Social and Political Theory (London: Oxford University Press, 1951), 
pp. 82-83. 
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and Socialist ideas. Finally, many social groups associated the Republic 
with a disastrous decline in their social and economic status, caused by 
the destruction of the Monarchy and the effects of the postwar inflation 
and economic collapse. Drawing inspiration from Catholic and Romantic 
social theory and influenced by the political, social, and economic condi- 
tions prevalent during the years of the Republic, they developed a body 
of antidemocratic criticism, and in 1934 replaced the Republic with cor- 
porative, authoritarian institutions drawn from Romantic and Catholic 
social theory. 





PROBLEMS OF STALINISM 


Harvey WHEELER 


Washington and Lee University 


STALIN’s “Mopet A Russia” 


E CAN BE SURE that changes of far-reaching importance are 

\ / taking place in post-Stalin Russia. It is impossible to analyze 

them day by day, in the hope of predicting the immediate 

policy implications of this or that shift or demotion. We can never harness 

the explosions of a crisis and read from them the pattern of the future; they 

are themselves the froth expelled. Although we may think what we most 

want to know is whether Malenkov is “harder” than Bulganin and whether 

Gromyko and his successors will be unyielding Molotov-type foreign minis- 

ters, these are questions the men themselves could not rightly answer, nor 
would such answers really be of much help to us if we had them. 

No matter how complete our knowledge, we cannot predict the details 
of the next Soviet moves. However, we can analyze the larger problems 
which confront the Soviets. If our analysis is accurate, it will help explain 
the larger trends which have characterized their post-Stalin crisis and will 
also help us to make a few tentative conjectures about some of the problems 
still to be met in the future. We cannot say what their answers will be, but 
we are not precluded from visualizing possible answers. 

From the outside a crisis appears to be a time of tremendous flux and 
innovation, and often it is. However, the apparent contemporaneousness of 
a crisis hides from our eyes the deeper fact that the crisis has occurred be- 
cause traditional institutions are for one reason or another incompetent to 
solve present problems consistently with traditional institutional forms. 
When the problems come entirely from the outside, as in an invasion or an 
earthquake, this is serious enough. But when the difficulties are internal, 
then the events which mark the progress of the crisis are not only novel 
reactions to new situations but also readjustments to changes too long 
postponed. 

Institutions are in this respect like machines in a factory. If they are 
extremely rugged to start with, they will survive much abuse and last a long 
time. Their very sturdiness is the measure of both their excellence and 
their injuriousness. For in being good enough to last a long time they are 
good enough also to survive beyond their technological obsolescence. As 
with Henry Ford’s fabulous Model A plant, institutions may be so attuned 
to the problems of the past that even after they are obsolete they can be 
supplanted only with great difficulty in a long and serious crisis. 
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Something like this condition is at the heart of the post-Stalin crisis in 
Russia. The parallels between Stalin and Henry Ford are, after all, deeper 
than mere technical emulation. Stalin was a kind of Henry Ford on a ruth- 
lessly vast scale. He answered the problems of his day by constructing a 
tremendous mass-production operation which seemed almost foolproof in 
its time. But its very proficiency continued to preserve it when underlying 
conditions had already made it obsolete. Post-Stalin Russia now faces some- 
thing like the problems encountered by the Ford Motor Company in shift- 
ing to the superior decentralized and constitutionalized control system 
pioneered at General Motors. 

The post-Stalin crisis is in large part merely the adjustments which have 
been forced on Russia in recognition of this fact. To understand these it is 
helpful to review first some of the general problems of industrialization 
which have had to be met wherever it has been undertaken. 


MERCANTILIST INDUSTRIALIZATION, HisToRICAL AND TERRORISTIC 


The problem of mercantilism is to reorganize the economic system of a 
feudal or an underdeveloped economy to produce for a market rather than 
manorial subsistence. Mercantilism achieved this in a way which also pro- 
vided sufficient savings for investments to make possible the later inaugura- 
tion of industrialization. Moreover, mercantilist savings tended to accumu- 
late in the hands of potential investors, facilitating decisions tc invest. 
Mercantilism itself is not industrialization, for it is basically an organiza- 
tional rather than a technological revolution. However, mercantilism can 
be viewed as one organizational way of preparing for industrialization. This 
is seen best in the later mercantilism of the Hamiltonian type, which 
explicitly and rationally planned for industrialization. 

The pre-industrial central economic policies we know generally as 
mercantilism also acquired the special names of Colbertism, Kameralism, 
the Hamiltonian system, rationalization, and the Meiji system. Under the 
relatively simple economic conditions of the West from the sixteenth 
through the nineteenth century it proved necessary only to provide the 
basic power, transportation, and communication facilities, and to divert 
reorganizational savings into investment through centrally planned and 
chartered enterprises. We can now see that once this process was under 
way the prospect of huge personal rewards accomplished the rest “as if 
guided by an unseen hand.” For England this story of the transformation of 
the mercantilist to the laissez-faire system has been related from different 
points of view by Karl Polanyi’ and T. S. Ashton.? There is no reason to 


* The Great Transformation (New York: Farrar & Rinehart, 1944). 


*T. S. Ashton, in F. A. von Hayek (ed.), Capitalism and the Historians (Chicago: Uni- 
versity of Chicago Press, 1954). 
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dispute the accuracy of either picture. There certainly was a persistent 
movement during the maturity of English capitalism to convert all values 
into market prices — this is the point of Polanyi, who follows out the story 
of how the institutional foundations were laid which we memorialize in 
classical economic theory. Ashton has explained how, as a result of this 
process, the wealth of England was so increased that wages could be 
steadily raised throughout this period of luxuriant entrepreneurial capital- 
ism. And though he is right in revising our normal historical picture of 
utter urban and industrial poverty during the industrialization process, a 
serious deficiency in his own corrected picture is that is fails to take into 
account the non-economic effects of the conversion of labor into a market 
commodity. The entire family structure is changed when this happens and 
many nonmonetary values cannot be easily assessed when one describes the 
transition from a low money-income subsistence peasant family in a large 
extended family system with each family providing its own social services. 
The new smaller atomized urban family unit has a seemingly higher money 
wage. The real value of that money wage may have grown steadily through 
the nineteenth century, and still not compensated for the other economic 
values provided by the worker’s previous status. Nor is it clear that early 
industrial wages, for all their progressive attributes, covered the specialized 
new needs of industrial living for the uprooted laborers flooding the towns. 

Whenever it has occurred, industrialization has been a far from pretty 
picture. In the United States, the nation’s fabulous wealth and the fertility 
of its great unsettled expanse of territory served to soften some of the 
cultural shock accompanying industrialization. However, the story recorded 
in the labor songs of the Negroes and of the Eastern European peasants who 
cultivated the South, drove the rails across country, worked the earliest 
mines, and built the first steel mills attest to the fact that industrialization 
has not been a process associated with humanitarian promptings or 
methods. And vigorous as is the story of American industrialization 
through free enterprise, we are prone to ignore the fact that it sprang from 
self-consciously planned mercantilist foundations. This is sometimes ob- 
scured from our historical view by our tendency to trace back the history 
of public policies through the federal government alone. However, during 
our early days most public policy was state-controlled. Professor Louis 
Hartz® has shown that for Pennsylvania, at least, mercantilism lasted long 
into the nineteenth century and the systematic laissez-faire conversion of 


values into market prices did not take place until some time after the 
Civil War. 


* Economic Policy and Democratic Thought: Pennsylvania (Cambridge: Harvard Univer- 
sity Press, 1948). 
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German industrialization during the latter part of the nineteenth cen- 
tury was built on a traditional Kameralist foundation and was systemati- 
cally fostered and planned under the auspices of the Prussian elite. The 
Tsarist inauguration of Russian industrialization followed the mercantilist 
pattern familiar from earlier European history. However, given the con- 
siderably more advanced stage of industrial development reached by the 
late nineteenth century, relatively larger initial capital investments were 
needed to begin with, and considerably more rigorous central controls were 
necessary to provide all the human, educational, technical, financial, 
marketing, and material resources required by that time. It is easy to forget 
that at the time of the Russian Revolution Petrograd and Moscow were 
industrial centers. Their factories and mills were not primitive seventeenth- 
century establishments, but very large enterprises, the remote outcome of 
the planning of the “first Bolshevik,” Peter the Great, and his efficient 
mercantilist ministers. 

The industrialization of Japan is in many ways the most fascinating 
cultural endeavor ever consummated. Land reform to expel feudal barons 
and centralization of authority in the Emperor followed something like the 
pattern of European mercantilism, with the addition that considerable 
intelligence was focused upon the related problems of arranging social, 
political, military, and religious forces so as to march hand-in-hand with the 
industrialization process. It is certainly true that the various components of 
an industrial culture must mutually reinforce and mesh with each other, 
even though they may be of more than one general pattern and still fit the 
needs of an industrial culture. 

The virtual omission of the early stages of industrial development and 
the sudden introduction of large-scale capitalism under the guidance of 
political power, so conspicuous in Germany and Japan, presented the 
problem of technological phase-skipping. The problem attracted the atten- 
tion of Thorstein Veblen and Leon Trotsky; for the latter, as a Marxist, it 
offered a serious theoretical problem. 

In early Marxist theory* the nonrational economic factor is the inde- 
pendent variable and all other cultural factors — especially the political 
factor — are dependent variables. Political power could reflect, not com- 
mand the economy. Therefore socialism was to come as a consequence 
of the maturity and collapse of capitalism; the world revolution would 
begin in the most advanced capitalist countries. If one held to that theory 
(found in Marx’s early historical and philosophical writings) then clearly 
an untrustworthy historical accident had occurred in Russia. The Trotsky- 
ites, who held to the early, more rigidly deterministic economic doctrines, 


*See Karl Marx, A Contribution to the tions of Political Economy, in Selected Works 


(New York: International Publishers, 19 


, 1, 356; Capital (New York: Charles S. 
Kerr, 1906), I, 25. 
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concluded that the only rational policy would be to use the fortuitously 
gained Russian power, not to achieve Russian socialism, which was impos- 
sible under Marxist theory, but rather to help trigger the more legitimate 
Communist revolution thought to be in the offing in Germany. World 
revolution, which would then spread out protectively from the theoretically 
most likely spot, was to be the overriding aim, and Russian power was to be 
used, not for its own sake, but to further that “foreign,” or supranational 
ideological aim. Only then could the premature revolution in Russia be 
made secure. This position was not defeated decisively for many years — 
not until after the great purges of the thirties when the characteristic 
Stalinist notion of socialism in one country won out. This consolidated 
the political transformation of Marxist theory. 

This political transformation came to full development in the Bolshevik 
movement. It is one—but only one—of the many reasons Western 
attempts to predict Soviet moves on the basis of early Marxist economic 
determinism have been ineffective. The Soviet dictatorship of the pro- 
letariat — the institutionalized form of the unconventional October Revo- 
lution — was itself a doctrinal revolution, and it brought about a succession 
of related revolutions in other parts of Marxist theory, all along the line. 

Technological phase-skipping to industrialize at twentieth-century levels 
requires more capital than anybody in an isolated underdeveloped economy 
except the government can command; and, furthermore, even the govern- 
ment of an underdeveloped economy cannot command sufficient capital 
for industrialization at twentieth-century levels without exerting dictatorial 
power over people and materials. Under Stalin, who is sometimes called 
Russia’s second mercantilist (Peter the Great was the first) the Soviets per- 
fected dictatorial political techniques for industrialization which we know 
by the name of “socialism in one [underdeveloped] country.” It is for this 
reason that twentieth-century “Marxism” (meaning Stalinist political Marx- 
ism, henceforth to be called simply “Stalinism”) has found its greatest 
appeal and success in the very underdeveloped areas which appeared to be 
least ready for Marxism as traditionally interpreted.’ Some brand of 
Stalinism as a twentieth-century form of mercantilism appeared to be the 
only means for a relatively independent industrialization by such countries. 
So long as this continues to appear true, and so long as the West fails to 
recognize this, counter-Soviet policies in underdeveloped areas will remain 
quite romantic. 

To carry out the internal requirements of rapid industrialization by 
means of a Stalinist dictatorship requires rigid discipline and compliance. 
For what is involved is the politics of squeezing people by increasing their 


5 Alberto Moravia, “A Novelist’s Thoughts in Post-Stalinist Russia,” The Reporter, April 
18, 1957, p. 16. 





PROBLEMS OF STALINISM 639 


productivity while their expectations of change are held at zero, or 
depressed. Again, this is the opposite of the early Marxist formula of the 
priority of economic motivation. In Stalinist theory, political power is used 
to increase productivity and also to keep people from expecting to increase 
their levels of consumption as they are forced to increase their levels of 
production. Such standard of living increases as are given are given politi- 
cally and not through any economic inexorability, though the political 
decision whether or not to give increases may turn on economic calcula- 
tions of the comparative economic advantages of the carrot or the stick. 
The doctrinal explanation of this development turned on the defense 
of the dictatorship of the proletariat in its task of laying the foundations 
of socialism. 


PROTECTING THE FOUNDATIONS OF SOCIALISM 


The two grave threats to socialism, internal bourgeois survivals and 
external capitalist encirclement, were said to require the maintenance of a 
political dictatorship dedicated to protecting the feeble institutional begin- 
nings of socialism in its early foundation-laying stage. Accordingly, once 
the sturdy foundations for socialism were securely laid, the practical need 
and the theoretical rationale of the dictatorship of the proletariat would 
have disappeared. For many years one of the platitudes of intellectual 
exchange among members of the world cognoscenti has been the remark 
that if Marxism and Stalinism were synonymous, the only safe generaliza- 
tion one could make about communism in practice was that the state would 
never wither away. Some people wondered whether the flagrant denial of 
such a basic myth as the withering away of the state might not some day 
rise up to trouble the Stalinist dictatorship. It was sometimes suggested 
that this myth, plus Stalin’s intensive educational program, were Bolshev- 
ism’s two hostages to history. 

Moreover, there could be no doubt that indigenous Communist leaders 
in many underdeveloped areas of the world saw the obvious effectiveness 
of Stalinism as a mechanism for industrialization at twentieth-century 
levels, but feared for their own regimes in such a rigidly disciplined and 
ruthlessly administered movement. With each new purge inside Russia and 
in her satellites, disturbing questions were raised everywhere else about 
when “the foundations” of socialism would be securely laid. It was, 
therefore, of more than passing interest when before and during the 
Twentieth Party Congress the Khrushchev regime began to deflate and 
demote the old Stalinists. Let us recall some of those events. 

Molotov was forced to recant concerning a public statement that the 
foundations of socialism had not yet been laid, correcting himself and 
announcing that, on the contrary, everyone knew socialism was well estab- 





640 THE WESTERN POLITICAL QUARTERLY 


lished in the U.S.S.R. Khrushchev’s own speech —the public one — 
before the Twentieth Party Congress had touched forcefully on similar 
points. Not only was socialism alleged to be internally secure; it no longer 
had to fear external capitalist encirclement. The Soviet Union’s military 
and nuclear position, Khrushchev proclaimed, established it as an equal 
force in the world “balance of terror.” When Molotov and Kaganovich, the 
two remaining old Stalinists, were twice retired (but not liquidated for 
treason), this seemed possible further confirmation that one large prop of 
the Stalinist system of terror had been kicked away. If the foundations of 
socialism were already firmly established internally, and if external capital- 
ist encirclement was no longer a problem, the only remaining reason for the 
dictatorship was internal bourgeois cultural survivals. Stalin’s use of this 
notion was patently forced and it could not survive the proclamation of 
mature socialism. 


Democratic CENTRALISM 


Khrushchev’s famous secret speech at the Twentieth Party Congress 
documented the way the Stalinist dictatorship systematically employed 
terror to achieve its political and economic goals. The formal administra- 
tive theory which accompanied the method went by the name of demo- 
cratic centralism. In theory, problems and issues would percolate up from 
the bottom of the party pyramid. This was a requirement. If anyone in the 
“grass roots” covered up a problem, he might suffer later for having done 
so. This was the “democratic” side. As problems percolate up through 
the successive stages of the party hierarchy, they are increasingly collected 
and synthesized. When they reach the party apex they are like the product 
of the upward movement of staff recommendations in any large bureauc- 
racy. However, once the party apex gets those issues and decides party 
policy on them, there is no longer allowed any substantive debate on the 
validity of the decision, its wisdom or accuracy. The decision is transmitted 
back down to the grass roots in the form of absolute, sovereign command. 
Substantive opposition is the dread “deviationism.” The only debate 
allowed is how best to carry out the decision, not whether it is right. This 
is the centralism side of democratic centralism. It was an almost inevitable 
organizational concomitant of the consolidation of the political transforma- 
tion of Marxism we associate with the name of Stalin. It is not a particu- 
larly new idea. Wherever motivations are such that the only problem in 
administering people is organizing them, large-scale operations almost 
always bring something similar. But it is a misnomer to call it democratic, 
for the only way it could be worked in the early days of the Soviet regime 
was through the reinforcing terror of the Stalinist machine described by 
Khrushchev. Terror solved the motivational problem which would have 
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otherwise plagued democratic centralism in a peasant-based preindustrial 
population. However, if we leave out terror and change its name to 
“bureaucratic” centralism we can see the same administrative principle at 
work in an army, in E. I. Du Pont de Nemours, and in the Department of 
Agriculture. For internal Soviet administration it was undoubtedly effective. 
However, a very serious problem arose when this internal principle of 
Soviet administration was extended throughout the world Communist 
party, destroying the autonomy of national Communist parties. 

This result was abetted by the defeat of Trotsky and by the failure of 
Communist parties in other parts of the West to develop revolutionary 
potentials inside their own countries after World War I. There appeared 
to be nothing else to do but concentrate on the achievement of socialism in 
one (underdeveloped) country and to bend every effort, not only within 
Russia but also outside, to insure the success of the Soviet effort. We have 
already seen how this coincided with what we called the political trans- 
formation of Marxism, and how it then developed into the internal adminis- 
trative principle of democratic centralism. But when these events happened, 
it was also to be expected that the various unsuccessful Communist parties 
in the rest of the world would be incorporated into the Moscow organization 
and take their places in the general party congresses as units in the demo- 
cratic centralist hierarchy. It also followed that their national or local 
problems and issues would be percolated up to the Moscow apex for deci- 
sion and the Moscow orders which filtered back down would have the 
binding effect of sovereign law. In this way it happened quite naturally that 
all questions of local strategy and tactics for the various world Communist 
parties came to be decided, not on the basis of what the early Marxist 
economic calculus dictated concerning the appropriate revolutionary tactic 
to fit a given national stage of economic history (this type of Marxism had 
been anathematized long since), but on how they affected domestic prob- 
lems within the U.S.S.R. In this way the political transformation of Marx- 
ism within Russia effected the conversion of other Communist movements 
into foreign agencies of one government. This was how Communists 
throughout the world became capable of such seemingly bewildering shifts 
of tactical position on word from Moscow. Their shifts were only bewilder- 
ing to those (both in and out of the Communist movement) who persisted 
in thinking of communism in terms of mid-nineteenth-century Marxism of 
the economic variety. The tragic experiences of the liberals of the popular 
front episode are traceable to this error. The name of Stalin will be 
permanently associated with the execution of the internal and external 
organizational and enforcement implications of the politicization of Marx- 
ism initiated after the Paris Commune and established in the Bolshevik 
movement. This aspect of Stalinism reached its apex just prior to World 
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War II. The disintegration of the Stalinist system began during World War 
II and was made inevitable by the dynamics of postwar Communist suc- 
cesses outside of the U.S.S.R. 


TirolsM AS AN AMERICAN-T YPE REVOLUTION 


During the war it became apparent that two national units in the 
hierarchical organization of world communism were on the verge of achiev- 
ing local ascendancy. Stalin, aware of the organizational difficulties which 
would arise from successful independent Communist regimes in other 
countries, fought both movements. He lost both fights, and world com- 
munism has never afterward been the same. In his fight with Tito Stalin 
lost because Tito was able to get first British and later Anglo-American 
support. In his fight with Mao Tse-tung he lost because for a number of 
reasons it was impossible for Chiang Kai-shek to stay in power.* However, 
once the Yugoslav and Chinese Communist parties assumed power in their 
respective countries, it was apparent that the structure of world com- 
munism would have to be reorganized to accommodate these occurrences. 
For though strong Stalinist attempts were made to preserve the old struc- 
ture, it was obvious that all problems and issues of local Communist organi- 
zations everywhere could no longer be decided solely on how they affected 
the domestic problems of the Soviet Union. Titoism is little more than a 
demonstration of this point. 

The same holds true in the satellites acquired after the war. The Soviets 
attempted for a long time to treat them as merely democratic centralist 
extensions of Russia. This was possible only so long as two conditions held: 
(1) the presence of crisis conditions inherited from war devastation; and 
(2) the maintenance of cold war tension, creating urgent common needs 
and justifying strong defensive measures. But as these two power-enhancing 
consolidating forces began to lessen, Titoism became an ever increasing 
problem, not because of any magic associated with his name, but merely 
because the Stalin regime could not accommodate itself to the success of 
communism outside Russia — not even in its own satellites. It came to be 
seriously debated among world Communists whether or not an anti-Soviet 


*The Chinese Communists were never thoroughly assimilated into the democratic cen- 
tralist hierarchy, nor cam Communist China be regarded as a “satellite” if the term 
is given technical precision to distinguish it from ally and colony. See Owen Latti- 
more and Urgungge Onon, Introduction to Nationalism and Revolution in Mongolia 
(New York: Oxford, 1955), p. 41: “The satellite is under strong pressure, sometimes 
amounting to coercion, to remodel its internal life, social structure, political institu- 
tions, and economic methods on those of the country in whose orbit it moves, while 
normally the protectorate and the colony are prevented from doing these very things.” 
The satellite condition is, however, not so novel as this suggests. It was one of the 
most common forms of imperialism prior to the industrial revolution and may be 
said to have characterized the relationships between England and the white colonies 
during the First British Empire. 
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position might have become the essential precondition to the achievement 
of postindustrial socialism (as distinguished from the more peculiarly 
Stalinist problem of the rapid industrialization of an underdeveloped 
economy). Long before Stalin’s death all these undigested problems rose 
together in the shape of a serious doctrinal and organizational crisis, the 
issue of which is not yet by any means clear. 

It may be of help to observe that Titoism raises in modern form the 
issues of the American Revolution. The analogy between the present condi- 
tions inside the world Communist movement and the problems inside the 
First British Empire at the time of the American Revolution is direct and 
obvious. The primary American grievance was economic. It was not so 
much a theoretical issue of taxation as it was a matter of the kinds and 
purposes of the parliamentary taxes. 

The constitutional problems at issue traced back to the difficulties 
which arose when the American colonists were confronted with the impact 
of the parliamentary revolution inside England. For when Englishmen 
neutralized the power of the king in Parliament, they proceeded to interpret 
the neutralized areas of traditional royal absolutism as being subject to the 
predominant domestic needs of England, even in the case of problems 
primarily of colonial signficance. 

That is why the Declaratory Act which followed the repeal of the 
Stamp Tax was even more provocatory than had been the actual tax. For 
the purposes of the tax and the spirit of the Declaratory Act made it 
clear that the English Parliament regarded American economic interests 
almost entirely as their own foreign investments. They considered colonial 
economic problems in terms of how they affected the English economy 
rather than on their own merits from the standpoint of local colonial needs. 
This was an affront magnified by the passage of the Declaratory Act. The 
second affront was tied up with military occupation by British troops. 

The pre-Revolutionary American colonists responded with proposals 
for changes in the constitutional theory of the British Empire to allow for 
colonial autonomy in matters of primarily local import and unified sub- 
ordination of local to imperial interests in areas of common defense and 
general significance for the Empire as a whole. For such general problems 
the pre-Revolutionary American colonists were prepared to admit the deter- 
mining primacy of England. This was the theory of a Commonwealth of 
Nations, first worked out by the American James Wilson and much later 
reluctantly agreed to by England in the form of the British Common- 
wealth of Nations. 

The American Revolution marks the end of the First British Empire 
and the beginning of the second. The feature which characterizes the 
Second British Empire is the ultimate adoption of Wilson’s dominion 
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theory as the constitutional principle of the British Commonwealth. Of 
course, Ireland remained a persisting hotbed of revolutionary outbreaks, 
but British policy was unshakable regarding this area. Ireland and Scotland 
were so close as to make Britain too vulnerable to attack from enemy 
forces to allow either national independence, even though in the case 
of Ireland a long military occupation accompanied by repression of local 
nationalist leaders continued to mar the exercise of British rule. 

The lessons of the American Revolution were clear. Eighteenth-century 
American Titoists forcefully demonstrated to the British that the general- 
ized parliamentary sovereignty they had applied throughout the Empire 
would no longer work. The Commonwealth of Nations was a form of 
federal union allowing for some degree of union for general purposes but 
large areas of autonomy for local purposes, all under the effectual hegemony 
of the “mother of parliaments.” 

If Titoist Yugoslavia is the America of the twentieth-century “mother 
of Soviets,” we may perhaps suggest that following the death of Stalin the 
Khrushchev regime attempted to apply the lessons of the Yugoslav episode 
and permit the development of the principles of a Commonwealth of 
Soviets, allowing a considerable measure of local autonomy for mature 
industrial economies within the framework of larger Communist control 
from Moscow over general problems. Gomulka’s Poland may in this sense 
be compared to the Canadian achievement of dominion status. There is 
every reason to believe that similar dominion status was in the cards for 
Hungary until it became Russia’s Ireland, many tragic times over. Though 
this analogy must not be pressed too far, it is useful because the types of 
problems were similar in both cases, and it helps us to think of satellite 
problems as they are seen from inside that system rather than as they con- 
front us aggressively from without. This also helps us understand the 
significance of the initial Khrushchev-Tito agreements. 

When Khrushchev and Bulganin went to meet Tito in 1955 the pur- 
pose of their meeting was to work out some preliminary solutions to these 
problems. Those agreements were epoch-making. First, the Soviet leaders 
acknowledged that there may be more than one path to socialism (consider- 
ing socialism here as involving both the Stalinist problem of the industriali- 
zation of an underdeveloped country and the traditional problem of post- 
industrialization distribution). The principle of the autonomy of national 
Communist parties was thereby admitted for the first time since the success 
of the Bolshevik revolution. Secondly, it was therefore necessary for the 
Soviets to agree not to interfere in local Yugoslav Communist party matters: 
to pull out all Soviet agents and commissars, overt and covert, and to keep 
hands off Yugoslav affairs. Finally, the Soviets agreed to cease “scapegoat- 
ing” Tito in the mass media of the U.S.S.R. and the satellites. This third 
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feature was no less important than the others. It represented a develop- 
ment of the movement initiated after World War I and known as “moral 
disarmament.” * It was later referred to by the Nazis in some of their 
international agreements. 


Morar DisARMAMENT TODAY 


Tito insisted on a mutual agreement against scapegoating because he 
was aware of the simple proposition that under conditions in which wars 
are culture wars, no modern war can be fought unless the culture is well 
prepared in advance. Preparation consists of a program of intensive scape- 
goating in which the assumed enemy is shown to be responsible for all 
internal and external difficulties. Walter Lippmann demonstrated long ago 
that under contemporary conditions this can be done only through opinion 
mobilization in the mass media.* One of the definitions of a “cold” war is 
a prolonged period of stand-by scapegoating to keep a population emotion- 
ally prepared for war on a moment’s notice. 

Because mass opinion formation is an elaborately public matter, it is not 
possible for a great nation to keep secret its general aggressive potential. Any 
modern country can tell something about whether another country is a 
potential enemy by sampling its mass media. That was why the Khrushchev- 
Tito agreement against mutual scapegoating was significant. It was a way 
of formally agreeing to thaw out a cold war relationship. And the agree- 
ment was to some extent “self-enforcing,” for official scapegoating can be 
detected as readily as the detonation of an H bomb. Neither country need 
depend merely upon the other’s good faith. Both need only agree to 
exchange mass media. 

It is tempting to consider the more general potential application of such 
mutual guarantees against mass media scapegoating. However, their utility 
diminishes under conditions of full mobilization and virulent war hysteria. 
For under such conditions it may be immaterial to the aggressor where the 
aggressive strike is made, or whence comes the allegedly intolerable national 
affront. Under such conditions an inflammatory incident from a previously 
unscapegoated quarter may serve to set the conflict in motion. 

Moreover, it is possible that what we know as a “cold” war is the 
necessarily endemic condition of modern mass industrial cultures in pre- 
arbitrational forms of conflict-resolving communication. For if the maxim 
is true that nations must always be prepared to resort to war as an exten- 
sion of national policy, when all wars are culture wars then national 
security demands the maintenance of the entire culture in a condition just 


"E. H. Carr, “International ge nr Regarding Propaganda,” The Twenty Years Crisis 
(London: Macmillan, 1940), pp. 180-82. 


* Public Opinion (New York: Penguin Books, 1946), pp. 121 ff.; Gabriel A. Almond, The 
American People and Foreign Policy (New York: Harcourt, Brace, 1950). 
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under the boiling point of preparation for war involvement. Under such 
conditions of arousal, war involvement with a given country may not 
require specific preparatory scapegoating of that country. Mutual agree- 
ments against mass media scapegoating are by no means foolproof. How- 
ever, they do provide a method for reducing the violence potentials in a 
situation threatening conflagration. And indeed 1956 was a period of rela- 
tive peace between Yugoslavia and the U.S.S.R. When relations worsened 
during the winter of 1956, several public and official statements from Mos- 
cow effectually renounced the principles which had been mutually agreed 
to a year before. A short period of potential conflict was then initiated. 
However, for a time, two Communist governments had contrived a self- 
enforcing type of modus vivendi, and their example remains potent for all 
who confront similar problems in the future. 


THE CONSERVATIVE CRISIS IN STALINISM 


The chief ingredients of Stalinism and the reasons for its breakdown 
have been described. Since Stalin’s death each successive regime has been 
plagued with problems resulting from the breakdown of Stalin’s terroristic 
industrialization program. However, the mere fact that a system has broken 
down does not necessarily mean that it will be repaired. Crisis need not 
even bring remedies. For although our normal presupposition about crisis 
is that it permits obsolete institutions to be supplanted, sometimes the oppo- 


site happens. Sometimes a crisis may actually reinforce the position of 
those least conscious of its causes. This may happen when a group of 
reformers, aware of approaching crisis, acquires enough power to hold office 
but not enough power to carry out needed fundamental reforms. Even 
though they gain strength steadily, their rate of gain may be slower than the 
rate of crisis development. So, when the crisis comes, the reformers are the 
ones who are in authority and receive blame for the crisis. Because of this 
type of lag it is possible for a crisis in traditional institutions to discredit 
those most aware of its approach and to stabilize the authority of those least 
aware of the deeper social and transitional implications of the crisis. This 
is the pattern of a “conservative crisis” — one which produces conservatism. 
It has occurred frequently when crisis has set in after a gradual decline in 
traditional institutions. It occurred in Great Britain following the cabinet 
crisis of 1931.° It occurred in Russia after the troubles in Hungary and the 
ministerial changes of the winter of 1956-57 which momentarily revived the 
Malenkov group. Even though in the Eastern European satellites the terms 
“liberal” and “conservative” are applied to the opponents and the 
defenders of Stalinism, it is not quite valid to regard the Khrushchev fac- 
tion as liberals and the Malenkov faction as Stalinists. The distinction is 
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more like that which Burke made between the old and new Whigs of his 
day: neither were yet liberals. In post-Stalin Russia both groups are neo- 
Stalinist, with characteristic differences. Both groups have tried to survive 
the crisis in Stalinism by paring away the most glaring evils and getting the 
machinery back into operation. However, in addition to these crisis prob- 
lems, new ones arose which the two groups met in different ways. 

After the death of Stalin the new “collective” leadership masked violent 
differences at the highest levels. The first result was the purge of Beria 
and momentary consolidation under Malenkov. Then came numerous 
reorganizations and reforms. Pressing economic problems had to be solved 
in such a way as also to consolidate and protect the new regime’s authority. 
Many of the economic problems were merely managerial. The farm prob- 
lem had been endemic. But the most serious problem grew from the dis- 
tributive needs of a mature industrial economy under conditions of state 
capitalism. A highly industrialized and urbanized population develops 
characteristic material and cultural needs which can be denied only 
through terror, or the pressure of a great national emergency. The death of 
Stalin (somewhat comparable in this respect to the death of Elizabeth I in 
seventeenth-century England) did not introduce those problems, but during 
his lifetime the pressure of crisis could be maintained and solutions post- 
poned. This engendered an isolation between the top managerial elite and 
the party rank and file which magnified the troubles of the post-Stalin 
collective leadership. 

The Malenkov group of second-generation Stalinist bureaucrats con- 
fronted these problems in conjunction with grave threats to their own 
power positions. Their attempted solution had two elements. They tried 
to buy time and job security by reducing heavy capital outlays and divert- 
ing that productivity into housing and consumption goods, to a degree 
neglecting the party organization in a bid for mass popularity. Economic 
decentralization, which had already begun under Stalin, was greatly 
extended.”® Politically they set about arranging other types of job security 
by reforming the worst evils of Stalinist terrorism. In both cases the process 
appears to have been quite similar to that described by Gaetano Mosca"? in 
his brilliant analysis of the constitutionalizing process he called “juridical 
defense.” Although Mosca did not make this explicit, the implication of his 
data is that political and economic liberalism can be interpreted as the 
stabilizing regulations of an oligarchy attempting to regularize and preserve 


* Articles by William J. Jorden and Harrison E. Salisbury, New York Times, March 31, 1957; 
two articles by Chalmers M. Roberts, Washington Post, April 8 and 10, 1957; William J. 
Jorden, New York Times, April 14, 1957; Marquis Childs, “Internal Crisis Key to 
Soviet Reforms,” reprinted in Congressional Record, “Appendix,” April 10, 1957, pp. 
A2867-68. 


™ The Ruling Class (New York: McGraw-Hill, 1939), pp. 50-153. 
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its position under complex industrial and bureaucratic conditions. In order 
to do this it is necessary to organize and extend equitable political and 
economic conditions. This is the sociology of liberal constitutionalism and 
it appears sound for both nineteenth- and twentieth-century conditions. The 
Malenkov political and economic reforms marked the first appearances of 
“liberalism” in the conservative sense Mosca described for a stabilizing 
oligarchy. The Malenkov maneuver was also neo-Stalinist, however, for it 
appears to have been an attempt to preserve the Stalinist administrative 
bureaucracy, sacrificing the Stalinist pace of capital development in a 
struggle against the party bureaucracy. 

The Khrushchev group which succeeded and ultimately ousted Malen- 
kov had a larger party base and strong army support. Its neo-Stalinism took 
the different tack of attempting to preserve the Stalinist industrial program, 
but it carried the political reforms further under the aegis of de-Stalinization 
and undertook a reform of the international, satellite and regional Soviet 
aspects of the Stalinist terrorist organization. The actions of the Khrush- 
chev group in each phase have had the outward marks of desperation. The 
calculation appears to have been that the only way to win, without at the 
same time creating further disruption, was to discredit Stalin personally and 
to offer him up as the symbolic scapegoat for all the evils and failings of the 
past. During his lifetime Stalin had served several American political groups 
well in this capacity. After his death the Khrushchev regime hoped to turn 
him to their own protective advantage. 

The spirit of Geneva, disarmament, a shift from guerrilla cold war 
tactics to economic competition for the uncommitted areas, greater auto- 
nomy for the satellites (though Titoism was not for importation), and in- 
ternal adoption of a dogma-free Marxist revisionism, appear to have been 
another effort to gain time to consolidate job security, trading political and 
constitutional concessions for a return to Stalinist economic development, 
presumably more popular in the army and the party than the Malenkov 
industrialization cutbacks, which had been aimed at gaining mass support. 

By the winter of 1956 the Khrushchev regime acquired the domestic 
reputation of having failed in the satellites, in Egypt, and in some internal 
areas as well. A conservative crisis gave renewed power to the Malenkov 
group and though Khrushchev held on to office he was forced to renounce 
publicly most of the leading tenets of the Twentieth Party Congress. How- 
ever, he was still in a position to inaugurate a dramatic economic reorganiza- 
tion’ so full of party patronage as to be free from challenge by the Malen- 


® William J. Jorden, New York Times, April 11 and 16, 1957; Childs, op. cit. The patronage- 
heavy administrative reorganization was a Jackson-like transfer of authority which 
prepared for the later appeal from a Presidium vote against Khrushchev to the Central 
Committee. In thus facilitating a larger role for the lesser party bosses Khrushchev 
may have prepared for the bureaucratic version of a Whig revolution. 
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kov group. Under Stalin there had grown up several large industrywide 
bureaucratic empires. Originally these had been the economic counterparts 
of the Stalinist political structure. However, as Stalinism broke down, the 
separate industrial empires became strong centers of independent power. 
The result was that over-all government was characterized by what may be 
called an “anarchy of administration.” In eliminating this anarchy Khrush- 
chev’s regional decentralization program also consolidated his own political 
power, enabling him to withstand the June, 1957, challenge by the Malen- 
kov group through an unprecedented but successful appeal from a 
Presidium defeat to the party Central Committee."* The Khrushchev 
reorganization and Central Committee victory may cloak a power shift com- 
parable to that associated with the advent of the American New Deal. As 
in the American case, the Russian opponents appear to be the economic 
and the political bureaucracies. As underlying Russian problems remain 
quite severe, it seems likely that this struggle will continue for a long while 
yet. And if Khrushchev’s announcement proves true that a large number 
of industrial bureaucrats will be reduced to proletarian status, their result- 
ing insecurity would be similar to that Marx described for the depressed 
petty-bourgeois. It is thus possible for the Khrushchev consolidation to 
create the conditions for the development of “petty bureaucratic fascism.” 

The post-Stalin crisis appears best summed up as consisting of three 
chief elements: (1) the internal and external complications resulting from 
the breakdown of Stalin’s terroristic industrialization program; (2) the 
distribution, control, and motivation problems of a stabilizing industrial 
economy; and (3) the problems of juridical defense in stabilizing the 
authority of a large party oligarchy under conditions of high industrializa- 
tion and bureaucratization. As successive attempts were made to deal with 
these problems several latent sources of conflict, if not “contradiction,” were 
revealed: (1) the opposition between the political and the economic 
bureaucracies; (2) possible conflicts between the Khrushchev-led party 
elite and the army; (3) possible conflicts between the Khrushchev-led party 
elite and the party rank and file; (4) conflicts between the regime as a 
whole and segments of the general population; and (5) conflicts between 
the U.S.S.R. and her satellites. The death of Khrushchev, his political 
displacement, or any serious problem in any one of these areas might set 
off chain reactions in the others. Traditional Marxist theory had denied 
the possibility of contradictions between the dictatorship of the proletariat 
and the people. But because of the gravity of these potential conflicts the 
recent innovations in Marxist theory by Mao Tse-tung have been of general 
interest throughout the Communist world. 


* “Communique on Ouster of Molotov Group,” reprinted in New York Times, July 4, 1957; 
Pravda editorial, “Unshakable Unity,” ibid.; reports from Moscow by William J. Jorden, 
ibid., July 4, 5, 6, and 14, 1957; and valuable analyses by Harrison E. Salisbury, ibid., 
July 4, 5, and 14, 1957. 
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In China there has appeared a theory of functional, as distinguished 
from class, contradictions. Party and governmental bureaucrats are said to 
be able to see the long-run over-all picture, but unable because of their 
position to see the immediate mass effect of their policies; the masses are 
the only ones able to say if their shoes pinch, but they are unable because 
of their localized position to see the over-all picture. This results in a serious 
contradiction between mass interests and viewpoints on the one side, and 
bureaucratic interests and viewpoints on the other. Mao Tse-tung’s sugges- 
tion has been that the masses must be free to oppose the administration 
even to the point of strikes. In expressing such contradictions they are to be 
given the benefit of the doubt and in the ensuing “rectification” process to 
be subjected to persuasion rather than violence. Anti-party factions are said 
to be free to form and to make known their positions.‘* The multi-party 
administration of China is quite a special case. And doubtless the under- 
lying situation in China made these necessary, rather than gratuitous, con- 
cessions. But as related underlying situations face Russian leaders, they also 
may find it expedient further to liberalize Marxist theory and to allow for 
some comparable theory of functional contradictions. 

Such Mosca-type liberalizing concessions would not be rejected by the 
Khrushchev faction merely for being discordant with Communist dogma. 
In this respect Khrushchev has proved in words and actions to be a 
Jacksonian pragmatist. This was seen from the start of his regime. The 
Tito-Khrushchev agreements had tremendous reverberations throughout 
the Communist world. The two leaders agreed that there might be separate 
paths to socialism not only in Yugoslavia but in the other satellites as well, 
and, impliedly, a new path inside the U.S.S.R. To this must be added the 
effects of the post-Stalin bloodless demotions. The Malenkov program was 
sovereign law for the democratic centralist hierarchy on one day and was 
discredited the next. It was superseded by de-Stalinization, which was in 
its turn sovereign ideological law for less than a year. De-Stalinization was 
in its turn superseded by a partial rehabilitation of Stalin, which was also 
exclusive truth for several months. In June, 1957, Khrushchev’s defeat of 
the Malenkov faction purported to re-establish the sovereignty of the 
Twentieth Party Congress program, but even then the regime was far from 
unified and the underlying problems were far from solved. This was a 
bewildering succession of contradictory doctrines, but that was not what 
made them important. Radical doctrinal shifts had been notorious in the 
Stalinist past. But under Stalin each shift which required the anathemati- 
zation of a tenet which had been law the day before had been accomplished 
through a dramatized purge which attributed past evil to nefarious and 


™ Mao Tse-tung, “The Correct Handling of Contradictions among the People,” reprinted in 
New York Times, June 19, 1957. 
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subversive foreign and bourgeois influences. Under Stalin there was no 
such thing as a “loyal” opposition. The logic of the dictatorship, of demo- 
cratic centralism, and of the infallibility of the party, demanded that every 
policy error be equated with subversion and every dissident be executed 
for treason. But the post-Stalin purveyors of error, Molotov, Kaganovich, 
Malenkov, Bulganin, Saburov, Shepilov, and Pervukhin (all, indeed, save 
the Beria terrorist organization which had enforced Stalinism), not only 
kept their lives; they also kept administrative positions. 

In truth this probably was because the shifting factions had enough 
power to depose their predecessors, but not enough to eliminate entirely 
the power foundations of those deposed, and alternatively, when there 
was enough power to carry out a blood purge, the foreseeable aggravation of 
latent internal and external contradictions prevented an affront to newly 
rehabilitated “Soviet legality.” This means that the deposed, or those 
who continued to operate on their power foundations, were able to salvage 
enough power to forestall a blood purge and even to wield a certain veto 
power while out of dominance. 

From the outside, however, this was translated into the conclusion that 
any given official policy might later be overruled as a matter of course. That 
possibility, even though initially dependent on a power stalemate at the 
apex and fear of triggering latent conflicts, was subversive of the entire 
internal party principle of democratic centralism and the absolute indis- 
putability of a party order once it was handed down. Institutional reinforce- 
ment of this trend came from various sources: Khrushchev’s industrial 
reorganization strengthened the lesser party bosses; in June, 1957, Khrush- 
chev was forced to appeal from a Presidium vote to the higher sovereignty 
of the Central Committee; he sedulously wooed mass opinion with each 
major innovation. 

The Khrushchev-managed Twentieth Party Congress had attempted to 
pare away the most glaring inadequacies and archaisms in the old Stalinist 
machinery. In scapegoating Stalin the Khrushchev regime recognized that 
it was also discrediting the principle of absolute party sovereignty. Organi- 
zational infallibility was, in some respects explicitly but in many others im- 
plicitly, declared at an end. The institution of greater inner party democ- 
racy was then announced and thereafter increasingly put into effect. The 
Twenty-first Party Congress will help us learn if there is to be fruit from 
these seeds of Whiggery sown in the party bureaucracy. 

However, even if these trends prosper, it is unlikely that future con- 
stitutional reforms will be those which we in the West would like to see. 
There are several reasons for this. One is that having so intensively criti- 
cized Western constitutional institutions as shams, it is unlikely that even 
Mosca-type liberal Russians would adopt them forthwith. Moreover, 
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despite our own understandable pride in Western constitutionalism, we 
must recall that a great number of social theorists, themselves anti-Marxist, 
have concluded that Western constitutional institutions have broken down. 
This is the position associated with conservatism in general and with the 
“new conservatism” in particular. Many of the world’s most brilliant 
economists, political scientists, sociologists, anthropologists, philosophers, 
and historians maintain that the early-modern enthusiasm for representative 
democracy was fatally naive. The “new conservatism” is the dominant 
ideological style of the day and most of its expositors agree that the 
Western democracies must adopt some form of elitist aristocracy if they are 
to survive. It is disquieting to reflect that just before the disintegration of 
Hellenic culture the greatest minds of fifth-century Athens came to a 
similar conclusion. It seems safe to say, therefore, that even should a future 
reform movement gather strength inside Russia, and even if it were to set 
about its business of constitutional reform with a large amount of freedom 
and energy, there is little reason to suppose that it would be drawn 
irresistibly toward the precise institutional forms revered in the West. 

In addition, there is at the heart of the contemporary reform of Stalin- 
ism a deep-seated paradox. One of the signs by which we mark the first 
appearance of reform is the renunciation of terroristic Stalinist purges. 
This very constitutionalizing reform mitigates against the appearance of the 
type of democratic reforms the West would like to see. For powerful groups 
die hard when they are not terroristically liquidated. Even after their 
grip is broken they often reform themselves and provide the basis for an 
ongoing, though historically moribund political tradition. This is how 
opposing political parties have had their foundation in all Western coun- 
tries. It seems at least possible that post-Stalin Russia has seen the forma- 
tion of proto-parties, each of them neo-Stalinist in its own way. 


THE ExporTATION OF INTERNAL AGGRESSION 


The post-Stalin crisis may resolve itself in many different ways. Just as 
Marxists and many others also have interpreted Western colonialism as an 
attempt to export their internal economic problems,’ so also it is possible 
to interpret the contemporary crisis in Stalinism as most likely to provoke 
an attempt to export the contradictions within the Soviet Union. This 
prediction has been put forward persuasively by Professor Strausz-Hupé.*® 
It is his conclusion that the neo-Stalinists will prevent any internal liberal- 
ization with every force at their command, despite the myth of the wither- 
ing away of the state. Having passed through the period of the establish- 
ment of the foundations of socialism inside Russia, they must find a 


* Gunnar Myrdal, International Economy (New York: Harper, 1956). 
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replacement for the Stalinist foreign scapegoating formula, because the two 
conditions (encirclement and bourgeois survivals) Stalin relied upon are no 
longer workable. The neo-Stalinist substitution, suggests Professor Strausz- 
Hupé, will be a modernized Trotskyist version of the permanent revolution. 
That is to say, revolution will be “exported” in both senses — in order to 
maintain internal stability as well as to revolutionize other countries. This 
practice will create a dangerous adversary for the West to face. Defense 
and containment policies will have to be redoubled. Military potential will 
have to be enhanced. The aggressively countervailing aspects of the cold 
war will have to be resumed with greater vigor than under Stalinist 
conditions. 

Although the underlying analysis has some glaring deficiencies, it can 
be assumed to be one possible view of present Soviet developmental trends. 
It seems even more accurate as a forecast of American conclusions and 
actions. It is therefore valid to hypothesize that Soviet-American relations 
in the near future actually will follow the paths charted immediately above. 
However, as they are quite dismal paths, it also becomes imperative to 
explore the possibilities for more hopeful or creative alternative develop- 
ments from both Soviet and American viewpoints. For even assuming that 
this picture of the future may be an accurate one, it is equally legitimate 
to speculate on any possible alternative picture and what American actions 
might do to realize these alternatives. 

In the first place it should be said that the exportation of revolution 
from Russia is far more likely to take traditional Stalinist than Trotskyist 
lines, for it is the emulation of Soviet industrialization in underdeveloped 
areas which has a dynamic potential rather than the emulation of mature 
Soviet socialism in advanced industrial Western countries. The “perma- 
nent” revolution which is most likely is of the American rather than the 
Trotskyist variety in both underdeveloped and advanced industrial areas. 
In underdeveloped areas this revolution seems directed primarily against the 
West. In industrial areas it militates against Russia. In underdeveloped 
areas Russia can combine its exportation of Stalinist industrialization with 
native nationalist uprisings, inducing colonial anti-Americanism. However 
in industrial areas Titoism is as firmly grounded in objective fact, for the 
socialization of a mature economy requires sufficient independence to be 
able to control internal economic problems. This is merely another way 
of saying that the disintegration and reorganization of both Russian and 
Western systems of influence and alliances appear to be one strong possi- 
bility for the near future. This is the prospect which most nearly fits the 
actual nature of recent changes in both Russia and the West. The question 
then becomes, what are the creative possibilities within such a prospect? 
This involves some consideration of the changed conditions of world 
balance-of-power politics. 
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THE INADEQUACIES OF CONTAINMENT 


It can be argued in defense of Mr. Kennan’s exposition of the idea of 
containment that it was the most enlightened and least aggressive policy 
which was both internationally and internally practicable at the time of its 
adoption. Moreover, there is little doubt that America’s immediate post- 
war rush of demobilization and disarmament, though apparently necessary 
because of internal political forces, was unwise in the situation of chaos 
which prevailed throughout the world immediately after World War II. 
The relatively too-powerless politics of America immediately after World 
War II was too discordant with world realities to persist long. It is also 
possible that, given the sentiments of the American voters, the soundest 
way they could be induced to support the needs of the cold war was 
through the containment idea. For it built upon the threatened spread 
of the Communist ideology, but cautioned indefinite vigilance against it, 
countering Communist expansionist threats and yet refraining from the 
inauguration of large-scale conflict. With patience and firm resistance, 
ultimately there would come the working out of the inexorable processes 
inside the U.S.S.R. which would inevitably lead to its disintegration. That 
is, the American theory contained the obverse element of the Marxist pre- 
diction of the withering away of the Stalinist state through collapse rather 
than dialectical synthesis.*7 

Walter Lippmann,’* applying his traditional calculus of maintaining a 
balance between policy commitments and power potentials, immediately 
leveled a devastating ten-point attack on the containment analysis, largely 
discrediting its pretensions to validity. Lippmann’s points need not be 
repeated, though they have grown in persuasiveness as the applicability of 
the containment idea has declined. 

Three points can be added to the Lippmann criticism. Containment 
rests upon an anaylsis of early Marxism, not Stalinism. It encourages con- 
solidation of power rather than disintegration in the opposition. And 
finally, its outlook envisages perpetuation of antagonistic conflict, not con- 
flict resolution. Should underlying Soviet conditions call any one of these 
three elements into question, all other accuracies or virtues of the con- 
tainment idea (save only its supposed utility in internal American politics) 
would be discredited. 

The foregoing analysis of the problems of Stalinism draws into ques- 
tion the validity of the containment policy on each of these three issues as 
they apply to three dimensions of the East-West conflict: competition in the 


™ Federico Alessandrini, “semiofficial” Vatican spokesman, on “Communism’s Crisis,” the 
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underdeveloped areas of the world; the future of the Soviet satellites; and 
the future developmental trends within the U.S.S.R. 

Regarding the world’s underdeveloped areas, it must be repeated that it 
is Stalinist political Marxism which is attractive to them, not communism 
as an ideology concerned with the problems of late-nineteenth-century 
Europe. It is Stalinism as a twentieth-century form of bureaucratic mercan- 
tilism that attracts adherents throughout the colonial areas of the world. 
Given their choice, these areas will select what appears to be the easiest 
and quickest way to industrialization. If the West is unable to show them 
a better way, Stalinism seems almost certain to grow in attractiveness as the 
ties of colonialism are severed. To attempt to buy verbally anti-Communist 
princely leaders is a self-defeating and unduly expensive maneuver for the 
United States. It amounts to the use of American wealth, produced by the 
general population, for the preservation of doomed foreign investments. 
Moreover, in being directed toward the preservation of existing local rulers, 
it puts the genuinely popular leaders on notice that America has set her 
influence against the industrialization of their country. There is no reason 
to assume that American-supported princes will be any more secure in the 
Near East than have Western-supported princes throughout the rest of the 
underdeveloped world. 

However, America should be able to profit from her own early Hamil- 
tonian experience in fostering the growth of industry, as well as from 
Japanese and Soviet industrialization. The Japanese experience teaches that 
where some constitutional and land reform is possible a nonviolent indus- 
trial revolution can be set in motion. Puerto Rico’s “operation bootstrap” 
can be shown to the world as an example of what can be accomplished 
by American social scientists of ability and integrity, working in conjunc- 
tion with local experts and leaders. For the Puerto Rican success was due 
to the soundness of the Tugwell mission in the thirties which produced a 
rational plan for industrialization, suited to local needs, and building upon 
the past experiences of the world with these problems. Gunnar Myrdal has 
recently explored similar approaches.’® In this fashion, the general cultural 
ramifications of industrialization can be co-ordinated so as to provide for the 
most rapid possible industrialization consistent with serving the needs of 
all cultural groups, avoiding the terroristic attributes of Stalinism as well as 
the host of undigested problems which have sprung up in its wake. The 


*® Development and Underdevelopment (Cairo: National Bank of Egypt, 1956). “Technical 
assistance” such as was allegedly furnished by the Treasury Department to Ibn Saud 
concerning taxation policies appears to be just the opposite of that required for a sound 
developmental policy. See reports of the O’Mahoney investigations in I. F. Stone’s 
Weekly, April 1 and 8, 1957; Richard E. Mooney, New York Times, April 22, 1957. 
Just as every internal tax, because it redistributes income, inevitably has political ramifi- 
cations, so also it is not possible to give non-political economic aid to another country. 
The type of economic aid and its method of distribution have inevitable political ramifi- 
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threat to America in the world’s underdeveloped areas is not the threat 
of the traditional Communist ideology. It is the superiority of Stalinist 
mercantilism over American aid and private investment policies as a 
method of serving the industrializing needs of underdeveloped areas. 

Regarding the Soviet satellites, the spread of dominion status like that 
of Poland to Czechoslovakia and East Germany seems strongly indicated. 
Russia has shown that she will not allow full Titoist independence to 
spread, but it is probable that satellites as quasi-autonomous Russian 
dominions would be more advantageous to us than they would as a series 
of added Yugoslavias, abrasively playing off East and West, Nasser-fashion. 

Many political scientists have described the traditional British Common- 
wealth of Nations as a form of gradual disintegration rather than of union. 
The dynamics of a future Soviet commonwealth would also be likely to 
tend toward disintegration as world tensions subside and fuller United 
Nations arbitration of conflicts becomes possible. Moreover, it would be a 
questionable tactic for the West to incite further revolts on the Hungarian 
pattern, thereby engendering massive Soviet retaliation which a future 
Soviet Dulles may well decide to expand to “times and places of their 
own choosing.” 

The appropriate American tactic regarding the satellites would seem to 
be that of reducing integrating containment-type pressures, which tend to 
weld the Soviet system more firmly together —trussing it in from the 
outside, so to speak — and to expand pacifying, disintegration-engendering 
forces. Though many feel it is hazardous to go as far toward military dis- 
engagement as M. Kennan himself has advocated before Senator Hum- 
phrey’s Subcommittee on Disarmament,”° America has a paramount interest 
in any action or restraint which might foster the development of a Soviet 
commonwealth of self-governing satellites. However, the opposition- 
integrating containment approach works in precisely the opposite direction 
to that now indicated. 


Tue DIALECTIC OF STATESMANSHIP 


The third problem, that of American policy regarding future develop- 
mental trends within the U.S.S.R., is a problem of a much different order 
and has many novel aspects. From our knowledge of internal Kremlin fac- 
tions two conclusions follow. The first is that regardless of which faction is 


° Senate Committee on Foreign Relations, Subcommittee on Disarmament, Hearings, “Con- 
trol and Reduction of Armaments,” Part 2, January 9 and 10, 1957, p. 1006: “One can- 
not fail to ask himself what would be the effect on them of some sort of a Western 
offer to reduce or to withdraw on a mutual basis, the foreign military contingents in 
Germany and in Eastern Europe. .. . If . . . we wish it easier for them to withdraw, 
then I know of no course open to us but to study seriously the various possibilities for 
... the eventual reduction or redisposition or withdrawal of both Soviet and American 
forces... .”” Three months after this the Soviets made a similar proposal. New York 
Times, April 22, 1957. 
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in ascendancy, future Soviet policies and actions will be in some measure 
influenced by the analyses of American policies and actions made from day 
to day inside the Kremlin. We know that American policies toward Russia 
are influenced by analyses of the same type made day-to-day in Washing- 
ton. The situation appears to be one of chessboard moves and counter- 
moves. The second conclusion from this process is that just as the careers 
of American ministers and the influence of Washington factions are 
strongly influenced by the effectiveness of or the need for the policy pro- 
posals with which they have become individually identified, such vicissi- 
tudes, it may be assumed, apply also to the ministers and the factions of the 
Kremlin. Some interesting conclusions follow from these observations. 

The containment theory projects indefinitely into the future an antagon- 
istic competition between the American and Soviet systems. The fact that 
the strategy proposes the achievement of a countervailing checkmate instead 
of victory through military offensive is immaterial to the point that so long 
as one views international problems through the perspectives of the con- 
tainment idea, one sees the indefinite projection of conflict in something like 
the process that Socrates termed “eristical.”” This was his name for the 
combative process which could be resolved only in the victory of one side. 

Recently American social scientists have found great attractiveness in 
the light shed on cold war strategy and tactics by the system of analysis 
known as game theory.”" This is a mathematical extension of the economic 
theory of the firm and purports to be a procedure for the reduction of 
decision-making problems concerning strategy and tactics in a competitive 
situation to mathematical analysis along the lines of a hypothetical game 
in which the aim is betterment of one’s relative situation. Even though 
game theory is not consciously employed in the formal development of 
American strategy toward the Soviets, it is employed by prominent advisers 
and researchers. And it is clear that the chessboard simile of moves and 
countermoves; the notion that we are engaged in a cold “war,” with the 
inevitable implication, as in all wars, that the well-being of one side can 
be achieved only at the price of the defeat of the other; and the war-games 
framework of our thinking about foreign relations as problems in strategy 
and tactics — all make the assumptions of game theory appear applicable 
to the sort of thinking actually being done about foreign relations under our 
containment policy. Consideration of international relations in this light 
also throws a flood of light on the inadaquacies of the containment, two- 
player approach. There are two main difficulties with this approach. The 
first is that in providing an analytical projection within which only conflict 
or victory (but not resolution) is envisaged, it is impossible to see “peace” 
through either game theory or containment spectacles. Secondly, these 


*™ See Appendix, infra. 
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approaches assume a false homogeneity in the make-up of the “players” on 
each side. Both problems lead to conclusions which draw into question 
any approach which projects competitive antagonism indefinitely into 
the future. 

Regarding the first question we may say that its primary difficulty is 
that it is nonpolitical. This is more than the reflection that politics is the 
art of compromise, for the difficulty with a compromise is that nobody is 
really satisfied with it, since it is nobody’s ideal solution. Compromise is 
not therefore bad; it is merely unstable. The primary difficulty with an 
unyieldingly combative foreign policy is theoretical. And as both contain- 
ment and game theory are highly theoretical, this side of the problem 
deserves investigation. 

We are drawn to the Socratic distinction between eristical and dialecti- 
cal conflict. R. G. Collingwood has given the clearest explanation of these 
two terms and the following explanation is slightly paraphrased from 
his New Leviathan: 


Eristical conflict is one in which each party tries to prove that he was right and the 
other wrong. 


In dialectical conflict you aim at showing that your own position is one with which 
your opponent really agrees, even if at one time he denied it; or conversely that it was 


yourself and not your opponent who began by opposing a position with which you really 
agree. 


The essence of dialectical conflict is to proceed in the hope of finding that both 
parties to the dispute may be in the right, and that this eventuality puts an end to the 
conflict.” 

Dialectical conflict, as here described (and thereby distinguished from 
the use given the word “dialectical” by Hegel and Marx) is what we often 
call statesmanship. Mary Parker Follett called it “constructive conflict.” 2* 
The primary difficulty with the competitively antagonistic design of our 
anti-Soviet policies is that they are eristical and leave no room for a conflict 
resolution which envisages the future integrity of the opponent. The fact 
that our opponent tends to make the same error is not at the moment at 
issue. Statesmanship always contends in an arena characterized by eristical 
opponents. Containment and game theory as they are applied to American- 
Soviet relations are both fundamentally eristical and this is their major 
theoretical deficiency. Great military leaders belong to a profession which 
at its heart is dedicated to eristical approaches to all conflicts. This is one 
reason of continuing validity for that American tradition which opposes the 
use of generals in the highest political and diplomatic posts. It was also for 
this reason, in essence, that J. A. Schumpeter®* concluded that the business 
leaders produced by a middle-class society would never be able to develop 
the statesmanship requisite for running a great country. 


2R. G. Collingwood, The New Leviathan (Oxford: Clarendon Press, 1942), pp. 181-82. 
* Dynamic Administration (New York: Harper, 1942), pp. 30-49. 
** Capitalism, Socialism and Democracy (2d ed.; New York: Harper, 1947), pp. 137-39. 
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Tue New BaLance-or-Power Po.itics 


The second major problem flows from the aspect of our approach to 
American-Soviet relations which assumes each one to be a homogeneous 
“side.” The truth is of course that each “side” is in some respects a shifting 
amorphous confederation made up of flexible internal factions moving in 
and out of ascendancy. This appears to be a stable feature of bureaucratic 
leadership in all large-scale organizations, and there is little reason to expect 
it will change in the near future. 

From our own side, we know that the Eisenhower administration has 
fluctuated between two policies toward Russia. There have been rather 
stable factions within that administration advocating firmness to the point 
of belligerency on the one side, and comity to the point of peaceful co- 
existence on the other. We also know that the recent history of Russian 
developments has had a strong effect on the ascendancy of these alternative 
positions and their proponents. When relatively more pacific counsels 
appeared to have won out in Russia and became reflected in peace-regard- 
ing actions, the counsels of their American counterparts carried greater 
weight in this country. When aggression and counsels of violence appeared 
to have gained the upper hand in Russia, as with the 1956 repressions in 
Hungary and the reappearance of a more belligerent international posture, 
the position of peace-regarding Americans worsened and the counsels of 
their opposite numbers seemed appropriate to meet revived Russian threats. 
The point of all this is to conclude that within the limits of their own ability 
to maneuver, the Russians, by the quality of their own actions, possessed an 
important power to influence the direction of American foreign policy and 
even the composition of Washington’s dominant factions, as did America, 
also, regarding policies and factions inside the Kremlin. We have within 
our own selves an important power to “choose” which factions and policies 
shall win in the crisis in Stalinism which is still working itself out inside 
Russia. This is a new dimension in power politics and it contains a large 
lesson for the future of international relations. 

Following the end of World War II it frequently was said that balance- 
of-power politics was dead, for it would not work in a bipolar world. At 
least three players were required to keep the game going; you could not 
balance a two-legged stool. So long as international politics is viewed as the 
arena for great monolithic Western and Eastern behemoths astride the 
world in counterpoised tension, that observation remains sound. However, 
as soon as attention is directed to the relationship between the various 
ingredients in an over-all policy, the internal power cluster which had to be 
amalgamated in order to put the policy position together becomes more 
significant than its external appearance of unity. It is apparent, there- 
fore, that one may visualize policy formation on a new level of calculation. 
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The effort becomes one of constructing a policy position which is viable 
regarding one’s own internal power factions, and is yet designed to set in 
motion certain responsive policy harmonies deemed to be latent in the 
possible factional configurations of the other “side.” This is a qualification 
of game theory in which a changed view of policy formation on each side 
permits the assumption of hypothetical conflict resolution to replace the 
eristical assumptions of competitive striving for victory. If one looks at the 
two players as if they were each federal organizations (as indeed we are 
taught they must be by contemporary group theory) with their “moves” 
(policies) a jigsaw confederate projection which adds up to a unity, but 
which is subject to instantaneous internal reconfiguration or “revolution,” 
then the nature of the process of making “moves” and designing the unified 
confederate projections for one’s own side changes. It is not merely the 
process of countering a given disagreeable confederation, but of fostering 
the reorganization of new configurations more dialectically statesmanlike. 
This appears to have been the thought behind the last recommendations 
of Secretary Stimson,** just before his death. He had lost faith in his own 
earlier approach to the Russians, which had been the simple proposition 
that the way to make them trustworthy was to show them they were 
trusted. In pondering the problem he appears to have concluded that their 
long period of suspicion of the West, together with the fact that the Rus- 
sian negotiators themselves (and Stalin most particularly) were close to 
peasantry, prevented abandonment entirely of the hardened suspiciousness 
of peasant folk mentality. Such people could not be dealt with as if they 
were European diplomats. The normal assumptions of Western diplomacy 
had insufficient basis for application. What would have to be substituted 
was a unilateral statesmanship which would attempt to develop from the 
American side policies truly in the interests of both Russians and Ameri- 
cans, even if their wisdom was not immediately apparent to the Russians. 
Then the procedure would be to surround Russia with a projection of real- 
istic forces and situations which when calculated and analyzed by them 
would have the effect of appearing as a configuration out of which there 
could be triangulated only one resultant: that policy deemed to be the 
statesmanlike resolution in the interest of both sides.** This is dialectical 
statesmanship in the Socratic sense discussed above. It is the process 
through which statesmanship works at the resolution of conflict in all arenas. 
It is possible to be much more explicit about the process of conflict 
resolution, but such mechanics need not deter us here, for the assumption 
of the possibility of conflict resolution between the Americans and the 


* Henry L. Stimson, On Active Service in Peace and War (New York: Harper, 1948). 


** Henry L. Stimson, “The Challenge to Americans,” Foreign Affairs, XXVI (1947), 10, argu- 
ing that the aim of American policy should be to create conditions such that “the Rus- 
sian leaders may either change their minds or lose their jobs.” 
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Russians raises another major theoretical issue. For it is precisely the 
validity of assuming any hypothetical resolution of the conflict between the 
United States and the U.S.S.R which often appears inconceivable, from the 
viewpoints of both sides. And though peaceful resolution between the two 
may indeed prove impossible, it is far from inconceivable from within 
either Marxist or liberal political theory. 


Tue Lisperat DIALECTIC 


In the first place it should be stated that there is a strong doctrinal 
tradition in Marxism which reaches up through Leninism and Stalinism and 
is dogmatically revolutionary. This is the part of the Communist tradition 
with which we are all familiar. We may recall also that there is a strong 
doctrinal revolutionary tradition in liberalism which is prominent in its 
seventeenth-century foundations and reaches up through Locke, Rousseau, 
Paine, Jefferson, Godwin, Thoreau, Debs, Laski, and many others. In say- 
ing this it is not intended to disparage the past significance of either tradi- 
tion, nor to suggest that they are comparable, nor to contend that either 
one is dead today. It is useful, however, to point out that at varying times 
during their histories, cultures have by turns emphasized varying elements 
of their traditions as the need arose, and held the momentarily de-empha- 
sized elements in cold storage when they seemed inapplicable. 

Regarding the revolutionary tradition in Marxism, it would be illegiti- 
mate to preclude from one’s assumptions the possibility of its early re- 
appearance in some Soviet regime. Indeed, the counsel of caution might 
dictate the assumption that the return to aggressive revolutionary incite- 
ment is a constantly threatening tendency to be vigilantly guarded against. 
Such a policy would be Russia’s most anti-American policy, and one that 
it would be in our interest to prevent, if at all possible. 

We have seen much earlier that although the words of Stalin may have 
clothed his actions in the phrases of the traditional revolutionary lexicon, 
Stalinism in practice actually stood for something quite different and 
opposed to the revolutionary tradition. If Stalinism as we have known it 
in the past is revived, it will not bear much resemblance to the doctrines 
our scholars extrapolate out of Marxist literature. Moreover, there is a 
strong alternative tradition in Marxism which could provide the founda- 
tion for an entirely different Soviet trend. Nothing less than the Bolshevik 
epithet, “right deviationist social democratic Menshevik revisionism,” will 
suffice to describe the doctrines espoused at the Twentieth Party Congress. 
This revisionist tradition was further reinforced in Khrushchev’s Whig-like 
moves toward party sovereignty in 1957. 

Already in October, 1955, Khrushchev had told a group of visiting 
French officials that “we are in favor of coexistence not because we have 
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renounced Marxism but because we have remained faithful to it; capitalism 
is doomed to die even if —and especially if —the third world war, in 
the ordinary meaning of the term, does not occur.” 2’ It is doubtless true 
that in the long historical pull capitalism, as well as communism, is doomed. 
If Marxists are now prepared to trust to their faith in the historical process 
to achieve this result, a considerable amount of historical elbowroom yet 
remains. 

But reversion to another, more violent tradition is possible. Our own 
interests, as well as world peace, will be safer if the revisionist tradition 
remains dominant. To the extent that American policies and actions 
may affect the counterpolicies adopted inside the U.S.S.R., any American 
actions, consistent with general American interests, capable of influencing 
the factional shifts inside Russia away from the revolutionary and toward 
the revisionist policy would clearly be more in the American interest 
than actions which would elicit Russian adoption of a policy of exportation 
of revolution. What are the practical possibilities for the preservation of 
such a relatively nonrevolutionary Russian policy? 

We have strong evidence that leading Soviet minds have for a long 
time profitably contemplated the conclusions of liberal economic theory.”* 
Indeed, we know from the theories of Marx, Oskar Lange, and Abba Lerner 
that there is every theoretical reason socialists should do so. There is no 
such thing as socialist economic theory, or antisocialist economic theory. 
Economic theory deals with the solution of problems. There is only sound 
or unsound economic theory. There is every reason to assume that 
economic theory would be the same on Mars and in Russia as it is any- 
where else. There is no reason the same propositions should not be true of 
political theory. 

Recent political events in the Communist world should have forcefully 
directed leading Soviet minds back to a contemplation of classical liberal 
political theory. For when Bolsheviks and Menshevik revisionists alike have 
been found wrong but not disloyal, it must have been difficult for onlookers 
to escape the conclusion that such bloodless reversals, having occurred so 


* Alessandrini, op. cit., “Communism and the World.” 


* An extensive debate on this problem can be found in the American Economic Review, 
XXXIV, No. 2 (1944). The argument arose over the interpretation of an authoritative 
Soviet article on teaching economics. Carl Landauer called attention to classical 
elements, “From Marx to Menger,” ibid., pp. 340-44. Then appeared a translation of 
the Soviet article by Raya Dunayevskaya, “Teaching of Economics in the Soviet Union,” 
ibid., pp. 501-30. The same author’s analysis of the classical revision followed, “A 
New Revision of Marxian Economics,” ibid., pp. 531-37. The ensuing discussion must 
be followed: Paul A. Baran, “New Trends in Russian Economic Thinking?” ibid., pp. 
862-71; Oskar Lange, “Marxian Economics in the Soviet Union,” ibid. (1945), 127-33; 
Brooks Otis, “The Communists and the Labor Theory of Value,” ibid., pp. 134-37; Leo 
Rogin, “Marx and Engels on Distribution in a Socialist Society,” ibid., pp. 137-43. The 
reply by Raya Dunayevskaya, “Revision or Reaffirmation of Marxism, A Rejoinder,” 
ibid., pp. 660-64, appears to have the better case. 
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often, might continue to occur in the future, and if this is so, some 
machinery is needed to facilitate the discovery of policy errors so that 
neither personal disloyalty purges nor revolutionary putsches provide the 
only method for correcting errors. Classical liberal theory, when con- 
fronted with these same problems in the seventeenth century, concluded 
that the freedom to organize a “loyal opposition” (letting “a hundred 
flowers bloom” and “a hundred schools of thought contend” was Mao 
Tse-tung’s way of putting the same thought) without incurring suspicion 
of disloyalty, was essential to the organizational elimination of error. This 
was never an absolute freedom. Western liberals have denied it to royalists 
and Catholics, and more recently to fascists and Communists. Within the 
limits of revolution and counterrevolution this was the liberal constitutional 
dialectic that was pushed to its highest theoretical expression by John 
Stuart Mill. It is hard to escape his theoretical conclusions if one admits the 
possibility of ex cathedra doctrinal fallibility. 


A Limitep DicratorsHip? 


Mao Tse-tung has shown how Marxist theory may accommodate itself 
to this problem.*® Chinese Communists have made a self-conscious applica- 
tion of the Hegelian process according to which the warlike antagonisms of 
class conflict were to give way to conflicts over the administration of 
things. Mao Tse-tung’s new dialectical principle follows the definite stages 
of the expression of conflict (antithesis) and an ensuing “rectification” or 
synthesis. Some such ongoing dialectical process has always been needed 
by Marxist theory, and it has obvious links with the early theoretical expres- 
sion of the “liberal dialectic,” especially as found in Locke’s Letters on 
Toleration. 

In Mao Tse-tung’s “bloom-contend” doctrine there appears to be little 
place for the dictatorship of the proletariat, for that was an institution 
maintained by the persistence of conflicts which allegedly demanded a 
distinct role and position for the sovereign party vis-a-vis the rest of society. 
Seen in terms of traditional Western theory, the dictatorship of the pro- 
letariat is similar to pre-modern theories of the royal prerogative, which also 
rested upon a distinction between princeps and populus. One of the highest 
forms of this pre-modern theory was Machiavelli’s Prince with its natural- 
istic treatment of the relationships between ruler and subject. The distinc- 
tive development in modern theory came when theories of legal sover- 
eignty shifted emphasis from the ruler-subject (potentially antagonistic even 


*“The Correct Handling of Contradictions Among the People,” cited above, lists twelve 
different functional contradictions which are non-antagonistic and therefore may be 
tolerated. Among these is included “the contradiction between the working class and 
the national bourgeoisie.” There are interesting parallels not only with Locke but also 
with Lord Balfour’s perception that English party strife presupposed a nation so at one 
on fundamentals that no change in party administration would amount to a revolution. 
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in theory) relationship to the Hobbes-Rousseau types of state-citizen rela- 
tionship, which in theory could not be antagonistic. Mao’s shift is a similar 
development for Communist theory adapted to his own multi-factional 
Chinese situation. It is nevertheless totalitarian by liberal standards, for it 
makes all problems, including even questions of belief, political problems. 
Forms of cultural assimilation which were previously nonrational and found 
only in the family system, in religious training and on the village level 
were nationalized and subjected to rational political design: in Chinese 
totalitarianism the socialization process is fully politicized. Mao Tse-tung 
joins spiritually with Rousseau in claiming that this does not necessarily 
require terrorism and despotism. One can avoid facing his problem only as 
the problem of Rousseau is avoided, by refusing to make rational and politi- 
cal the process whereby a society attempts culturally to assimilate its mem- 
bers. If the Chinese succeed they will have provided a counterargument to 
the most vigorous critics of Stalinism,*® and one which may enhance tre- 
mendously the appeal of communism throughout the world’s under- 
developed areas. 

Though Maoism is potentially a stronger competitor to the West than 
Stalinism, it also facilitates, in theory at least, coexistence between com- 
munism and liberalism. However, even granting this, is it not unlikely that 
the Russians would ever allow this more liberal Marxist tradition to develop 
in actual practice? Is it not impossible for effectual liberalization to take 
place on the institutional foundations laid by Stalin? This is the final 
problem of Stalinism to which we must give attention. The question 
is not whether liberalization is inevitable or likely, but rather, whether 
it is possible. For if it is possible, then American policy, conceived in the 
light of what was referred to above as the new balance-of-power politics, 
can creatively direct its efforts to the encouragement of such a development. 

Although indigenous foundations for constitutional reforms appear to be 
absent in the U.S.S.R., the success of the Stalinist industrializing program 
brought with it a relatively highly educated, mobile, integrated, mature, 
technical, and bureaucratic population with impulses and needs similar to 
those we have always associated with these conditions wherever they have 
arisen. The Russian people are by no means revolutionary; but since the 
death of Stalin their discontented stirrings have been well remarked in the 
arts and sciences, the universities** and the literary journals. Added to this 
is what we know about the specific effects of industrialization throughout 
the rest of the world. Marxists should be the first to appreciate the sum 


® Milovan Djilas, The New Class (New York: Frederick A. Praeger, 1957). 

* Ralph Parker, “Soviet Youth Demands Debate,” Nation, April 6, 1957, pp. 295-97; 
“Letter from a Soviet Student,” ibid., p. 297; Wolfgang Harich, “East Germany: Revolt 
of a Communist,” translated by Sebastian Haffner, op. cit., May 4, 1957, pp. 388-90; L. 
Labedz, “Intellectual Trends in Poland,” Dissent, Spring, 1957, pp. 113-21. 
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total of developmental forces whereby the maturity of a culture produces 
conditions which lead to the supplanting of that cultural system. From this 
standpoint, it can be seen that viewed internally, from the bottom up, 
Stalinism reproduced inside Russia as well as in the satellites the same 
conditions and the same forces which Marx had predicted for Western 
capitalism. It is ironic that in the West, where Marxism was to have had 
its day, the very liberal reformism he disparaged effected sufficient ameliora- 
tion to forestall the outbreak of violence, leading ultimately in countries like 
England to the constitutional installation of socialism. It was in the indus- 
trially inauspicious East that Marxists in power transformed Marx’s theories, 
becoming ruthless state capitalists and then proceeding to outdo the 
repressive prediction Marx had made for the relatively more humane 
capitalists of nineteenth-century experience. We may suspect that these 
paradoxical but obvious conclusions have been reflected upon with increas- 
ing comprehension by growing numbers of individuals throughout the 
Communist world, for they have had the interpretative guidance of Marxist 
teaching about the effects of industrialization.** The revolutionary move- 
ment we know by the name of Titoism has not yet had serious liberalizing 
results in the home of its birth. The seeds are already sown there, however, 
for a liberal tradition which may grow in significance with the approach- 
ing demise of Tito himself. In Poland it seems clear that, as with the earlier 
American revolutionary experience, the Polish move toward independence 
cloaked a more fundamental internal social and political liberalization. 

Moreover, if the history of the middle-class revolution is any guide we 
may say that the effects of revolutions tend to spread to other countries. 
This happens both in the actions of the people and in the protective anti- 
cipatory reactions of their rulers. In eighteenth-century England only war 
postponed until 1832 the spirit of 89. In Spain, the price of stamping out 
the middle-class revolution was cultural stagnation. Today the Communist 
world is confronted with similar conditions. Their response may follow 
a path of political and economic stabilization similar to the process of 
juridical defense described in Gaetano Mosca’s The Ruling Class. 

It would be ironic indeed (though by no means impossible) if it 
happened that the inflexible bastions of Marxism should find it impossible 
to learn from later sociologists such as Mosca and thereby condemn them- 
selves alone to suffer from Marx’s own deterministic predictions about their 
alleged ideological opponents. 

Tentative and hypothetical conclusions may be proposed about possible 
Soviet reforms consistently with present institutional realities. For it is pos- 
sible to project a series of changes which might be practicable regardless 


* This point is touched on in “Letter from a Soviet Student” and in the Harich document 
cited above. 
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of which faction of neo-Stalinists holds power. However, one of the 
institutions unlikely to change in form is the one-party monopoly of the 
Communist party. Putting this proposition in another form, it can be 
said that future Communist reforms are not likely to develop along the 
lines we now associate with the Western two- or multi-party systems unless 
the Communist party itself becomes transformed into an elaborate decen- 
tralized parliamentary arena for contending organizational and program- 
matic battles. The question then is whether the benefits we associate with 
the two-party system can be achieved in any other way. To answer this 
question requires a brief incursion into party theory. 


Democratic LEADERSHIP AND CONSENT UNDER BUREAUCRATIC CONDITIONS 


There is no inherent magic in the two-party system as such. Its validity 
rests upon the assumption that a two-party system will in practice reveal all 
serious injustices and evils in the society, producing competitive programs 
for alleviation or redress; and that the voting population will be personally 
and organizationally capable of selecting the best program from among the 
two or more competing for their allegiance. These are the two theoretical 
presuppositions of the Western two-party system. If they do not hold in 
practice, then regardless of the formal presence of two competing party 
institutions, the liberal dialectic cannot function, for its two prerequisites, 
democratic leadership (discovery of evils and development of competitive 
corrective programs) and democratic consent (personal and organizational 
capacity to select the better program) will be absent. Reduced to its most 
general terms, we may say that the functioning of the liberal dialectic re- 
quires an operating political structure which produces approximations of 
democratic leadership and consent as defined above. This is the great un- 
touched area of political theory. Since Mosca there have been very few who 
have given it attention. Distinctions between eristical and dialectical con- 
flict may be applied to the internal institutional achievement of democratic 
leadership and consent. A few brief comments only will suffice here. 

It is at least possible that “leadership,” instead of being viewed always 
in anthropomorphic terms as what the good democratic leader will do, can 
be thought of as the process of determining the best approximation to the 
hypothetically correct solution to any given political problem. To visualize 
such a process one may think of the adversary proceeding at work in the 
common law through which “the law” is determined. “The common law” 
does not exist anywhere. It is unwritten. It is not the animistic spirit sym- 
bolized in the culture gods. It is really “invented” in a dialectical adversary 
proceeding in which both parties assume that a hypothetical legal reso- 
lution of their conflict can be derived. The extension of these principles to 
almost every type of problem is one of the dominant characteristics of the 
modern West. Such a procedure may be extended also to the process of 
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“inventing” an assumed hypothetically correct solution to any political 
problem. It would be possible for the proto-parties we think to be at con- 
flict at the Communist apex to develop some such “leadership” process. 
Something like it seems almost implicit in what has taken place recently 
in Russia, especially in the hesitant adoption of juridical defenses by the 
new collective leadership. The disparagement of the Stalin “Cult of the 
Individual” was developed for practical reasons. However, if it is extended 
to a theoretical level it will amount to the elimination of anthropomorphic 
elements from principles of leadership. This elimination is a requirement 
for democratic theory under bureaucratic conditions. 

It is furthermore possible that “consent,” instead of being viewed 
anthropomorphically in terms of what a good democratic follower will be 
able to do, can also be thought of as the process of organizing the presenta- 
tion of hypothetical alternatives to the largest number of people for resolu- 
tion. The United States is doing just that at the present time concerning 
one of the most serious issues of its entire democratic experience, the issue 
of extending the protections and benefits of constitutional government to all 
ethnic and ideological groups. It is probably true that the future of Ameri- 
can democracy depends upon the practical outcome of this issue. Yet it 
cannot be said that the resolution of this issue is taking place through the 
agency of our formal two-party system. It is theoretically possible for a 
similar principle of consent to be introduced into the established machinery 
of Soviet bureaucratic centralism, should that system be successfully purged 
of Stalinist terrorism. As with leadership, some such development is of 
general significance for bureaucratic conditions even outside the U.S.S.R. 

Innovations in these two areas of leadership and consent would not 
approach the Western democratic ideal. However, as was noted earlier, 
some of the West’s most brilliant minds have serious doubts about those 
ideals. Moreover, our problem was only the limited one of visualizing 
possible juridical defenses within the present institutions of Russia —a 
limited dictatorship, not full constitutionalism. These developments appear 
to be compatible with liberal assumptions. They seem to provide viable 
corrections of the problems inherited from Stalinism. They appear to be 
theoretically consistent with the presuppositions of Marxism, and to be 
functionally practicable within the basic framework of contemporary Soviet 
institutions. There is even some evidence that such changes are already 
taking place in embryo. 

However, the crisis brought by the problems of the Stalinist system is 
still working itself out in Russia. War or intensification of the cold war may 
preserve neo-Stalinism for a considerable time, but that solution will not 
resolve the fundamental underlying problem of the Stalinist system, namely 
that a terroristic system of rapid industrialization cannot preserve its politi- 
cal techniques and its economic policies into post-industrial cultural, 
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economic, and educational conditions. And it cannot adjust its organiza- 
tional techniques to accommodate the local successes of Communist parties 
in other regions of the world. The Stalinist system is a system unable to 
survive the successful accomplishment of its own purposes, or, to turn it 
around, the price of its survival is the reform of Stalinism. 

Of course, this is not surprising. Industrialization wherever it has 
occurred has brought similar problems. The West incurred some character- 
istically different conditions as it industrialized more leisurely under the 
simpler conditions of the period from the seventeenth to the nineteenth 
century. Even so, the internal political and constitutional forms developed 
for Western industrialization did not themselves long outlast its successful 
accomplishment. 

One final point needs making. Clinton Rossiter®* and Harold Lasswell* 
long ago called attention to the administrative and constitutional changes 
toward more dictatorial institutions required for Western survival. Louis 
J. Halle pointed out that a cold war places similar conditions on all its 
members, when he recently suggested that a “convergence” is taking place 
between the American and Soviet systems. Although these are generaliza- 
tions about the cold war, they may have long run historical significance. 
It has already been suggested that a cold war may be the endemic condition 
of international relations between bureaucratic cultures in prearbitrational 
forms of communication. In addition to this is the general internal simi- 
larity of the great cultures which have developed these conditions of high 
bureaucratization. At the mid-twentieth century Germany, Japan, Russia, 
and America have all developed similar basic structures, technologies, 
industries, cities, sciences, schools, and communication media. In all of 
these areas they have had forced on them a number of correspondingly 
similar problems. It is likely that whatever solutions to these pressing con- 
temporary problems are developed in one such culture will be relevant to 
the similar problems of the others. This may apply even to such basic 
constitutional issues as the problem of realizing democratic leadership and 
consent under bureaucratic conditions. 

This is another reason in support of the general proposition which is 
the conclusion of this analysis; namely, that the situation in Russia is such 
that, through careful analysis and policy formation, we may so construct 
our own policies and so direct our own actions, throughout the world, that 
relatively more liberal and peace-regarding forces will be enhanced inside 
Russia, and their opponents relatively discredited. It is through this new 
type of balance-of-power politics that a statesmanlike foundation may be 
laid for the ultimate resolution of the conflicts between Russia and America. 


* Constitutional Dictatorship (Princeton: Princeton University Press, 1948). 
* National Security and Individual Freedom (New York: McGraw-Hill, 1950). 
* “Coexistence and Convergence,” New Leader, July 9, 1956, p. 12. 
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APPENDIX 
Tue Potrticat Limrrations oF GAME THEORY 


Game Theory is a mathematical extension of neoclassical economic 
theory of the firm purporting to reduce decision-making problems to 
a mathematical formula through assumptions which permit constructing 
a static, microanalytical (individualistic) equilibrium model for the 
analysis of situations in which the choices of all competitors may 
affect the outcome and all competitors rationally attempt to minimize 
their maximum losses with imperfect knowledge about their opponents’ 
strategies: Game theory incorporates many of the assumptions about 
behavior made by classical economic theory. In making this explicit it 
has redirected attention to these assumptions. It is clear that if conditions 
were such that (1) the conclusions actually work in practice even though 
founded on fictional assumptions, or (2) the distortions in the assump- 
tions are irrelevant to the empirical problems actually confronted (as 
with the assumption of absence of friction in Newtonian physics prior 
to the nineteenth century), or (3) if it is possible to manipulate actual 
conditions to make them fit the otherwise distorting assumptions, then 
we may agree with Martin Shubik’s defense of fictional problem-solving 
models.?, However, it is contended below that there are special character- 
istics of game theory which limit its application to problems of political 
analysis. 

The founders of game theory asserted that it was generally applicable to 
the social sciences. Since 1944 a number of scholars have explored these 
possibilities, most prominently in sociology,’ military strategy,‘ and political 
science.’ In any theoretical system maintaining rigorously individualistic 
(microanalytical) assumptions this may be valid. Talcott Parsons, in giving 
primacy to goal-seeking human actions, has developed a system which con- 
tains game theory potentials. Many types of power analysis (such as nine- 
teenth-century balance-of-power assumptions) concentrate on relations be- 
tween discrete power units in competition for scarce values. This, as well as 


* John von Neumann and Oskar Morgenstern, Theory of Games and Economic Behavior 
(2d ed.; Princeton: Princeton University Press, 1947); J.C.C. McKinsey, Introduction 
to the Theory of Games (New York: McGraw-Hill, 1953); John McDonald, Strategy 
in Poker, Business and War (New York: Norton, 1950); Jacob Marschak, “Neumann’s 
and Morgenstern’s New Approach to Static Economics,” The Journal of Political 
Economy, LIV (1946), 97-115; Leonid Hurwicz, “The Theory of Economic Behavior,” 
American Economic Review, XXXVIII (1945), 909-25; Martin Shubik (ed.), Readings 
in Game Theory and Political Behavior (Garden City: Doubleday, 1954). 

* Op. cit. p. 9. 

* Jessie Bernard, “The Theory of Games of Strategy as a Modern Sociology of Conflict,” 
American Journal of Sociology, LIX (1954), 411-24. 

* John McDonald and John W. Tukey, “Colonel Blotto: A problem of Military Strategy,” 
in Shubik, op. cit., pp. 56-58. 


* Shubik, op. cit., especially the articles therein by Karl W. Deutsch and Duncan Black. 
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two-party competition for electoral votes,® are other possible microanalytical 
areas for game theory applications. The liberal tradition in political theory 
which sprang from Locke and was developed into the microanalytical sys- 
tems of utilitarian economics and individualism also lends itself to game 
theory applications.” 

Arthur F. Bentley’s extension of microanalytical principles from indivi- 
duals to groups* and the many succeeding applications’ of this approach 
indicate further possible applications of game theory throughout the “deci- 
sion-making” process.’® This amounts to eradicating the distinction between 
political and economic analysis.** Such an eradication is implicit in Gal- 
braith’s equilibrium analysis of politico-economic countervailing powers,’” 
and explicit in Herbert Simon’s uses of mathematical models for solving 
problems of social analysis.'* 

However, there are many difficulties. Jacob Marschak has pointed out 
some of them. (1) The notion of unique solutions depends ultimately upon 
assuming certain “accepted standards of behavior” which rule out various 
types of violence.** (2) The assumption that everyone is interested in long- 
run gains is a distortion particularly important in political behavior.’® (3) 
Game theory requires what Abraham Wald called the conversion of 
“economic man” into “statistical man.”** There may be special conditions 
making this valid but they appear to occur under high bureaucratization. 
(4) However, it cannot be assumed that individual valuations are mathe- 
matically addable and transferable (this isthe assumption of “transitivity” ) .*7 


Karl W. Deutsch,'* while generally sympathetic to this movement, has 
commented that (5) assumptions of static equilibrium appear to be more 
troublesome for political data than for economic; and (6) the hyper- 


*Harvey Wheeler, “Constitutional Obsolescence in a Duocratic Party System,” Ethics, 
LXVII (1957), 88. 


"Robert A. Dahl, Preface to Democratic Theory (Chicago: University of Chicago Press, 
1956). 


* Arthur F. Bentley, The Process of Government (Bloomington, Indiana: Principia Press, 
1949). 


* David B. Truman, The Government Process (New York: Knopf, 1951); E. P. Herring, 
The Politics of Democracy (New York: Rinehart, 1940). 


* Shubik, op cit., especially the articles by Duncan Black, John McDonald, and Kenneth 
J. Arrow. 


™ Duncan Black, “The Unity of Political and Economic Science,” in Shubik, op. cit., 
pp. 62-8. 


*® John Kenneth Galbraith, American Capitalism, The Concept of Countervailing Power 
(Boston: Houghton Mifflin, 1952). 


*™ Models of Man (New York: Wiley, 1957). 

* Marschak, op. cit., p. 104. 

* Ibid., p. 108. 

* Ibid., p. 109. 

* Ibid., p. 111. 

* “Tnternational Politics and Game Theory,” in Shubik, op. cit. 
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cautious minimax defensive strategy does not appear generally valid for 
political behavior. 

Jessie Bernard’® has emphasized that game theory requires (7) pre- 
knowledge of the rules of the game, and that (8) it has poor application in 
revolutionary situations and (9) where death is probable.*° 

Duncan Black’s unification of political and economic theory** appears to 
run into an insuperable difficulty over the differences between money 
(economic exchange) and power (political hierarchy). For though it is 
true that in some empirical situations the two appear to be roughly inter- 
changeable, their precise virtues are that they are distinct. Money is an 
impersonal medium for expressing relationship; power is a personal relation- 
ship. Applications of this difference may be seen in comparing payoffs in 
money with those in power. Money payoffs provide numerical degrees of 
shares in depersonalized matter. One of the virtues as well as the defects 
of money is that it even depersonalizes human labor. Power payoffs provide 
personal dominance. They alter conditions of independence often described 
in terms of freedom and slavery. This is the chief difficulty in applying 
economic market assumptions of comparative utility functions to the politi- 
cal power arena of a conference.”* 

Recent developments in game theory purport to analyze “games against 
nature” in which “the United States and Russia may be conceived of . . . as 
playing a two-person non-‘zero sum’ game with nature as the third player: 
only nature wins from atomic destruction, only nature loses if resources need 
not be diverted to military purposes.”** Professor Kaplan points out the diffi- 
culty, however: “the coalition of men against nature still leaves open how 
the utilities acquired in the game are to be divided between the participants. 
And here conflicting interests stand in the way of the joint interests that 
would make rational a coalition strategy.”** And although it is suggested 
that we may expect soon a solution of the mathematical difficulties in games 
against nature*® this does not resolve doubts about the legitimacy of games 
against nature according to the original game theory assumptions whereby 


* Op. cit. 

* Ibid., p. 423, relying on the findings of Hans Neisser, “The Strategy of Expecting the 
Worst.” Social Research, LVIII (1952), 167-75. 

* Op. cit., pp. 62-8. 


* Robert F. Bales, “A Set of Categories for the Analysis of Small Group Interaction,” 
American Sociological Review, XV (1950), 257-63; Robert F. Bales et al., “Channels 
of Communications in Small Groups,” ibid., XVI (1951), 461-68; E. F. Borgatta, R. F. 
Bales, and A. S. Couch, “Some Findings Relevant to the Great Man Theory of 
Leadership,” ibid., XIX (1954), 755-59. The four hypotheses validated on pp. 758-59 
run contrary to those assumed to operate in conferences in game theory approaches 
to the decision-making process. 

* Abraham Kaplan, in Shubik, op. cit., p. 15. 

* Loc. cit. 


* Shubik, op. cit., editorial comment, p. 47. 
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opponents’ strategies were assumed able creatively to effect the outcome. 
Games against nature appear to circle back on the assumptions, reintro- 
ducing classical (n-person) equilibrium under the aegis of mathematical 
simplification. 

This leads to other questions, directly pertinent to the political applica- 
tions of game theory. For if one starts out with a game between the United 
States and Russia, and then converts that game into a new one made up of 
a coalition of the United States and Russia co-operating against nature, the 
important political questions are: Where did the new game come from? 
Who invented it? How was it brought into being? What are the con- 
tractual conditions under which the coalition proceeds in its co-operative 
struggle against nature? These are precisely the crucial political difficulties 
in conflict situations. It is just the impossibility of devising a joint game 
against nature which is one definition of a cold war. To have “resolved” 
it theoretically by substituting a new game for the old may be offered as a 
hope for the future, but in begging the critical question of how the new 
game is produced it also illustrates the failure of a two-person game to end 
itself in conflict resolution. 

This may be seen more clearly through a related situation: Given two 
players named Morgenstern and von Neumann, can it be assumed that 
their discrete competitive moves would ever have added up to a total pat- 
tern entitled The Theory of Games and Economic Behavior short of explicit 
and rational “political” acts between them whereby definite terms of co- 
operation formally created a political union for the accomplishment of 
specified goals? Their newly created game against nature (the co-operative 
writing of a book) cannot be extrapolated from the previous disunified situ- 
ation which existed between a discrete economist and a discrete mathema- 
tician, conceived in the relationships described by game theory. 

It is precisely the creation of new games, and the establishment of “rules 
of the game” and “accepted standards of behavior” *° which is a rational 
political act unanalyzable at game theory as it now stands. However, it may 
be possible to change the assumptions, making them political, somewhat 
like the “dialectical” process described in the “new balance-of-power 
politics.” 

The political assumption characteristic of classical economic theory is 
that a political resolution of all conflicts is implicit in the conflicts them- 
selves; that there is an underlying harmony which will assert itself if not 
inhibited. In theory, this requires the assumption that microanalytical com- 
ponents will add up to a total pattern which will be valid “macroanalyti- 
cally” (considering the problems of the system as a total unit). However, 
it is precisely Professor Morgenstern who has most notably disproved the 


** Marschak, op. cit., p. 104. 
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theoretical validity of this operation with reference to the relationships be- 
tween the sum of discrete individual demand functions and an aggregate 
demand curve.?* His arguments against deriving a national income from 
the sum of individual incomes are just those which also disprove the 
validity of using game theory, which is suited to the “eristical” opposition 
of discrete units, to derive a “dialectical” political settlement in the interests 
of the entire system. The proof of this statement requires a distinction be- 
tween politics and economics. 

Characteristically different types of conflict distinguish politics and 
economics. Political conflict is action-arresting. Economic conflict is action- 
enhancing. A strike shutdown pending the resolution of a dispute between 
labor and management, and a series of bids and counterbids in a market 
higgling process are two types of behavior normally termed economic. But 
considered as types of conflicts rather than as types of reward-seeking, the 
two actions are diametrically opposed. The first is political, the second is 
economic. The first is a power struggle which inhibits action and progress 
until the conflict itself has been resolved. An indefinite expansion of the 
first type of conflict — such a condition would be a “political” general 
strike — would destroy society. 

The second, “economic,” type of conflict is action-enhancing. It involves 
competitive attempts to maximize shares of scarce values. It involves con- 
tract and exchange. Its indefinite expansion may be a positive benefit to 
society. 

Politics takes place in an arena, such as a parliament, designed to 
facilitate the expression and the creative resolution of conflicts, as in the 
arbitration of a strike or the forging of a great diplomatic or political coali- 
tion. Politics is the system-generating business of inventing new rules of the 
game, new standards of behavior, and new hierarchical structures. Eco- 
nomics is the intra-systemic business of reallocating scarce values under those 
rules. What may be designated as classical political theory assumes that basic 
political conflicts will not resolve themselves and must instead be resolved 
explicitly and rationally by human beings. For even if one followed the 
classical economic assumption of immanent self-assertive harmony, it would 


*™ The first systematic reference to this type of problem occurs in Plato’s Republic. The 
whole point of the opening sections is to demonstrate the impossibility of making 
meaningful propositions about the nature of a political system taken as a whole 
(macroanalytical, in the terms of the present discussion) on the basis of observations 
concerning its individual components (microanalytical, in this discussion). Oskar 
Morgenstern’s discussion of this problem is limited; it occurs in “Demand Theory 
Reconsidered,” Quarterly Journal of Economics, LXII (1948), 171 ff., 175 ff. Sidney 
Schoeffler also comes very close to this point in The Failures of Economics (Cambridge: 
Harvard University Press, 1955), pp. 18 ff.; the most rigorous application of this prin- 
ciple to economic theory is found in Ludwig von Mises, Human Action (New Haven: 
Yale University Press, 1949), “The Principle of Methodological Singularism,” pp. 44 
ff. This work provides a rigorously microanalytical philosophy for the entire range 
of economic speculation. 
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be necessary to demonstrate where the harmony came from (in game 
theory, where the new game came from), why it could not be politically 
discovered, and why it could only assert itself irrationally. 

The application of game theory to political conflict as here defined is 
theoretically invalid (though there are many empirical situations known as 
“politics,” such as party competition for the reallocation of scarce ballots, 
which can be analyzed through the game theory). More than this, its appli- 
cation imports a characteristic distortion due to the lack of underlying rules. 
For a model which in an established order need not envisage “eristical”’ 
defeat or victory must do so when placed in the empirical situation of 
“the war of every man against every man.” Game theory applied to 
American-Soviet relations (though not necessarily to the different system 
of Anglo-American relations) can thus be said to prevent rather than foster 
“dialectical” conflict resolution, for it does not provide for the conception 
of the political behavior necessary before the assumptions of game theory 
will cohere with nonbelligerent relationships. 





THE OLMSTEAD CASE, 1778-1809 
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URING the early fall of 1778 Gideon Olmstead, a Connecticut 

D fisherman, and three companions, having been taken on the open 

sea by the British Navy, were carried to Jamaica and were im- 

pressed into the crew of eighteen of the sloop “Active.” This vessel was 

loaded with supplies for the British Army and Navy then in possession of 
New York.? 

Gideon Olmstead, a man in his fifties, was uncommonly determined — 
even for a section of the country noted for stubbornness — and courageous 
as well. He and his companions, although outnumbered four to one, 
planned to take over the vessel if opportunity afforded. Being seafaring 
men, they must have been fully aware of the summary and painful death 
that was the lot of mutineers on British ships in that day. 

The opportunity arose on the night of September 6. Olmstead and his 
companions, catching the captain in his cabin and the remainder of the 
crew below decks, took possession of the ship and set sail for Little Egg 
Harbor in New Jersey with what they believed to be their prize. 

The British crew, however, were not so easily subdued. They melted 
down pewter spoons found below and cast them into bullets: being armed 
they broke open the hatch and stormed the deck. They were well-nigh 
successful but Olmstead, although himself wounded, gained control of a 
swivel gun, trained it on the hatch and forced them back below decks. 

The captain still had a trick up his sleeve. Cutting a hole through the 
stern, he jammed the rudder so that the “Active” lay helpless. He hoped, 
no doubt, that a friendly ship or cruiser in the area would regain the con- 
trol of his ship for him. For two days matters lay thus. However, the 
British, who were without food or water, capitulated. Again the “Active” 
set all sail for Little Egg Harbor. 

She had hardly made a landfall on September 12 when she was over- 
hauled by the armed brig “Convention,” Captain Thomas Houston, a ship 
owned and outfitted by the sovereign state of Pennsylvania. Sailing in con- 
sort with the “Convention” was the privateer “Le Gerard,” Captain James 
Josiah; Josiah contented himself with standing by during the events that 
followed. 


*The status of Olmstead and his companions appears to have been that of impressed 
seamen. Justice Washington refers to them as prisoners of war in United States v. 
Bright, 2 Fed, Cas. 1232. However, all writers including Justice Washington agree 
that they assisted with the navigation of the “Active” out of Jamaica and later 
developments indicate that they certainly had the run of the ship. It is possible but 
improbable that either of these conditions would have occurred if they were con- 


sidered prisoners by the British. 
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Captain Houston found Gideon’s tale of derring-do preposterous — a 
British trick, said he, designed to prevent the capture of the “Active.” He 
put a prize crew aboard and all three vessels set sail in company for Phila- 
delphia, where Captain Houston libelled the ship as a prize. 

On November 25, 1775, the Continental Congress, at the frequent and 
often testy behest of General Washington,? who had become aware of 
problems of prize at the siege of Boston, passed rules to govern cases of 
capture of enemy vessels. Of the eight resolutions only two are of 
interest here: 

2. That it be and is hereby recommended to the several legislatures in the United 
Colonies as soon as possible, to erect Courts of Justice, or give jurisdiction to courts now 
in being for the purpose of determining concerning the captures to be made . . . and to 


provide thar all trials in such cases be held by jury under such qualifications, as the 
respective legislatures may deem expedient. [Italics added] 


6. That in all cases an appeal shall be allowed to the Congress, or such person or 
persons cs they shall appoint for the trial of appeals, provided the appeal be demanded 
within five days after definitive sentence, and such appeal be lodged with the secretary 
of Congress within forty days afterwards and provided the party appealing shall give 
security to prosecute the said appeal, and in case of the death of the secretary during the 
recess of Congress then the said appeal to be lodged in Congress within twenty days 
after the meeting thereof.’ 

The legislature of Pennsylvania, with laudable promptitude, acting 
upon and in accordance with the recommendations of the Congress, passed 
a statute in March of 1776 providing the presiding judge in cases of admir- 
alty with the necessary power to summon a jury. This act was supple- 
mented by one of September 9, 1778 (three days after Gideon rose up but 
before he was taken by the “Convention,” providing that “the finding of 
the said jury shall establish the facts without re-examination on appeal.” ¢ 
The Pennsylvania legislature was later to hold that this was in keeping 
with the second Congressional resolution of November 25, 1775. 

So matters lay when Captain Houston of the “Convention,” libellant, 
Captain Josiah of the “Le Gerard,” who claimed a share, and Gideon Olm- 
stead, who with his companions claimed the whole, stood before Judge 
George Ross in his court of admiralty in Philadelphia on November 4, 
1778.5 The question was argued whether hostilities aboard the “Active” 
had ceased and Olmstead and his friends were in full possession when she 
was overhauled by the “Convention.” ® 

The jury found no facts but gave a general verdict dividing the prize 
into four parts — one-fourth to Olmstead and his companions, one-fourth 
to the state of Pennsylvania, one-fourth to the captain and crew of the 


? Journals of the Continental Congress (1904-1937) (hereafter cited as Journal), III, 372. 
* Ibid., pp. 372-73. 

* American State Papers (hereafter cited as State Papers), Misc. II, 3. 

5 United States v. Peters, 5 Cranch 117 (1809). 

* State Papers, Misc. II, 3. 
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“Convention” and one-fourth to the owners, captain, and crew of the 
“Le Gerard.” * 

Olmstead was not only a brave man but a persistent one. He evidently 
anticipated Jhering in thinking that there is a moral duty to insist upon 
one’s legal rights. He immediately embarked upon a course of litigation 
destined to last for thirty-two years and to produce a serious collision be- 
tween Pennsylvania and the federal courts. The outcome was at least a par- 
tial victory for Olmstead — his faction was held to be entitled to the whole 
prize, and received half of it—and a complete victory for the United 
States Supreme Court. 

Convinced that he and his companions had been unjustly deprived of 
the fruits of their exploits, Olmstead determined to appeal to Congress as 
provided by law. The Congress referred the matter to the Committee of 
Appeals® which had been appointed, pursuant to the sixth resolution of 
November 25, 1775, on January 7, 1777.*° 

Being without funds and friendless, Olmstead was unable to provide 
the necessary surety. He applied to the Military Governor of Philadelphia, 
another Connecticut man named Benedict Arnold, for assistance. Arnold, 
together with a merchant named Collins, provided the surety in return for 
a share in the claim.” 

On December 15, 1778, the case was heard by the Committee of 
Appeals. The Committee reversed the finding of Judge Ross’s court and 
awarded the entire prize, less expenses, to Olmstead and his friends. 

On receipt of this judgment the Pennsylvania Court of Admiralty made 
the following order: 

The court, taking into consideration the decree of the Court of Appeals in the cause, 
reversing the judgment or sentence of this court in the same cause . . . after mature 
consideration are of opinion, that although the Court of Appeals have full authority to 
act or set aside the decree of a judge of this court, yet that the finding of the jury in the 
cause does establish the facts in the cause without re-examination or appeal. And, there- 


fore, the verdict of the jury still standing and being in full force, this court cannot issue 


any process, or proceed in any manner whatsoever contradictory to the finding of 
said jury.” 


Judge Ross then issued an order and warrant to his marshal to dispose 
of the “Active” and her cargo and bring the money “into court, there to 


"United States v. Peters, supra, p. 121. 
* Rudolf von Jhering, Law as a Means to an End (New York: Macmillan, 1924). 


*This committee, referred to by itself, the Congress, and the courts as the Court of 
Appeals, is not to be confused with the Court of Appeals in Cases of Capture created 
by the Continental Congress in January, 1780. 


* Journal, Misc. III, 34. 


™ J. B. McMasters, A History of the People of the United States (New York: Appleton, 
1913), V, 403. 


® United States v. Peters, supra, p. 120. 
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remain ready to abide the further order of this court.” ** After reciting the 
action in his court and that of the Committee of Appeals he concluded: 


This court therefore taking into consideration the premises, and being of the opinion that 
consistent with the laws of this state it cannot carry into execution the whole of the said 
sentence of the honorable Court of Appeals aforesaid; yet willing, so far as the said 
sentence appears legal, to carry it into effect, and to prevent, as far as possible, any 
injuries or losses which the parties to this cause, or either of them, may be liable to by 
the vessel and cargo continuing in their present situation, do therefore hereby command 
you forthwith sell [them] . . . and after deducting the costs and charges, to bring the 
residue of said moneys into Court ready to abide the further order of this court.” 


This warrant was made returnable at the Pennsylvania Court of 
Admiralty on January 7, 1779. 

The same day Olmstead, accompanied by Arnold and armed with a 
copy of Ross’s warrant, appeared before the Committee on Appeals and 
there moved that process might issue to the Court of Admiralty of Penn- 
sylvania commanding Judge Ross to execute the decree of the Committee. 
After hearing argument the Committee adjourned until 5 p.m. on the Mon- 
day following, January 4, 1779. 

By 8 a.m. that day they were again assembled at the urgent behest of 
Arnold and Olmstead upon the information that Judge Ross had set noon 
of January 4 as the time for his marshal to pay in the money arising from 
the sale of the “Active” and her cargo. This allegation was supported by 
the registrar of Ross’s court. 

Arnold and Olmstead prayed that an injunction might issue from the 
Committee directing the marshal to keep the money in his hands until 
further orders of the Committee. The injunction was granted, issued, and 
served upon the marshal, who was then in Judge Ross’s court. However, 
the marshal ignored it and paid the money from the sale of the cargo, 
amounting to £47,981 2s. 5d., Pennsylvania money, into that court. 
“Active” remained unsold. To add insult to injury the marshal responded 
to the injunction by presenting the receipt from the Pennsylvania court to 
the Committee. On January 19, 1779, it issued the following order: 
Whereupon the Court [of Appeals] declared and ordered to be entered on record, that 
as the marshal of the Court of Admiralty of the state of Pennsylvania had absolutely and 
respectively refused obedience to the decree and writ regularly made in and issued from 
this Court, to which they and each of them were and was bound to pay obedience: this 
Court being unwilling to enter upon any proceedings for contempt, lest consequences 
might ensue at this juncture dangerous to the public peace of the United States, will not 


proceed further in this affair, nor hear any appeal until the authority of this court be so 
settled as to give full efficacy to their decrees and processes.” 


The Committee’s demands were not to be realized until thirty years 
later, when both it and the Continental Congress had long since expired. 


* Ibid., p. 121. 
* Ibid. 
* Ibid., pp. 122-23. 
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It further ordered: 


That the registrar do prepare a statement of the proceedings had upon the decree of this 


court, in the case of the sloop Active, in order that the commissioners can lay the same 
before Congress.” 


All this was done and Congress, in the manner of Congresses, on 
January 21 appointed a committee to examine into the powers of the Com- 
mittee of Appeals and the cause of the refusal of the judge of the Admiralty 
Court of Pennsylvania to execute the decree. This committe in its report 
of March 6, 1779, found the facts to be as related above and proposed these 
resolutions to the Congress. 


That Congress, or such person or persons as they appoint to hear and determine appeals 
from the Courts of Admiralty, have necessarily the power to examine as well into 
decisions on facts, as decisions on the law, and to decree finally thereon; and that no 
finding of a jury in any Court of Admiralty, or Court for determining the legality of 
captures on the high seas, can, or ought to destroy the right of appeal, and the 
re-examination of the facts reserved to Congress. 


That no act of any one state can or ought to destroy the right of appeal to Congress in 
the sense above declared. 


That Congress is, by these United States, invested with the sovereign supreme power of 
war and peace. 


That the power of executing the law of nations is essential to sovereign supreme power 
of war and peace. 


That the legality of captures on the high seas must be determined by the law of nations. 


That the authority, ultimately and finally, to decide, on all matters and questions, touch- 
ing the law of nations, does reside, and is vested in the sovereign supreme power of 
war and peace. 


That a control by appeal is necessary in order to compel a just and uniform execution of 
the law of nations. 


That the said control must extend as well over the decisions of juries as of judges, courts 
determining the legality of captures on the sea: otherwise the juries would be possessed 
of the ultimate supreme power of executing the law of nations in all cases of captures; 
and might, at any time, execute the same in such manner as to prevent a possibility of 
being controlled; a construction which involves many inconveniences and absurdities, 
destroys an essential part of the power of war and peace entrusted to Congress, and 
would disable the Congress of the United States from giving satisfaction to foreign 
nations complaining of the violation of neutralities, of treaties, or other breaches of the 
law of nations, and would enable a jury, in any state to involve the United States in 
hostilities; a construction which, for these and many other reasons, is inadmissible. 


That this power of controuling [sic] by appeal the several admiralty jurisdictions of the 
states has heretofore been exercised by Congress by the medium of a committee of their 
own members. 


Resolved, That the committee, before whom was determined the appeal from the Court 
of Admiralty, for the state of Pennsylvania, in the case of the sloop Active, was duly con- 
stituted and authorized to determine the same. 


Resolved, That the said committee had competent jurisdiction to make thereon a 
final decree, and therefore a final decree ought to be carried into execution. 


Resolved, That the general assembly of Pennsylvania, be requested to appoint a committee 
to confer with a committee of Congress on the subject of the proceedings relative to the 
sloop Active, and the objection made to the execution of the decree of the Committee of 
Appeals, to this end, that proper measures may be adopted for removing the said 
obstacles; and that a committee of three be appointed to hold the said conference with 
the committee of the general assembly of Pensylvania [sic].” 


* State Papers, Misc. Il, 4. 
* Journal, XIII, 509. 
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This appears to have been the only occasion on which a claim of 
“sovereignty” was officially made on behalf of the Continental Congress, 
although James Wilson is recorded as having unsuccessfully made an argu- 
ment for the supremacy of the Congress in “Continental” as distinguished 
from state matters in 1777.‘ The proposition that the Continental Con- 
gress had enjoyed sovereignty in foreign affairs was made the basis 
of concurring opinions by Justices Paterson, Blair, and Cushing in Pen- 
hallow v. Doane’ in 1795 in upholding federal jurisdiction in a case sub- 
stantially identical with Olmstead’s; in addition they upheld the judgment 
of the United States District Court on the ground that as it had jurisdiction 
in cases of admiralty it was the proper agency to carry the decrees of the 
Committee and/or Court of Appeals into execution. 

Penhallow v. Doane in turn was cited by Justice Sutherland in 1937 in 
United States v. Curtiss-Wright Export Corporation.”® Justice Sutherland’s 
distinction between sovereignty in foreign affairs and sovereignty in domes- 
tic affairs, and his contention that the national government possessed a 
sovereignty in foreign affairs which antedated the Constitution and was 
independent of the Constitution, reflect precisely the outlook of the com- 
mittee’s resolutions on March 6, 1779. 

The Congress accepted the report and enacted the resolutions, and a 
committee of three was duly appointed. The committee, authorized to 
negotiate with a committee from the Pennsylvania Assembly, was later 
replaced by another empowered to confer with the joint committee of the 
General Assembly and the Council and the Governor of Pennsylvania. 
The negotiations of both were ineffective;?* however, both made substan- 
tially the same recommendation to the Congress. The latter found that 
the value of the prize was approximately £51,000, of which Olmstead had 
already received £12,750. With this in mind they made the following 
recommendation to the Congress: 

Resolved, That the remainder of the neat [sic] procedes [sic] of the sloop Active and 
cargo, being about the sum of thirty-eight thousand, two hundred and fifty pounds 
Pennsylvania currency, be paid Gideon Olmstead and others, appellants in said cause, 
out of the Treasury of these United States in full satisfaction of the decree of the Court 


of Appeals in their favor in the case of the sloop Active; and that the state of Pennsyl- 
vania be charged the same. 


That the State of Pennsylvania be, and they are hereby authorized to avail themselves of 
the judgment of the Court of Appeals in the said cause to reimburse the sums charged 
to them as above.” 


This recommendation was tabled. 


* Merrill Jensen, The Articles of Confederation (Madison: University of Wisconsin Press, 
1940), pp. 171 ff. 

*® Penhallow v. Doane, 3 Dallas 54 (1795). 

* United States v. Curtiss-Wright Corporation, 299 U.S. 304 (1936). 

™ State Papers, Misc. II, 4. 

= Journal, XIV, 119 ff. 
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Meantime admiralty appeals continued to be received by the Congress 
and were referred to the Committee on Appeals despite their order of 
January 19, 1779. To one such vote of reference the Congress attached 
a general instruction: “Ordered .. . That the Committee [on Appeals] be 
instructed to propose a system of regulations for marine jurisdiction.” *° 

The Committee appears to have been forehanded, since this proposal 
is the next item in the Journal: 

Resolved, that it be recommended to each of the United States, that a law be enacted 
vesting in the Congress of the United States the powers specified in the said provision; 
to wit, That the United States in Congress assembled shall have the sole and exclusive 
right and power of establishing rules for deciding in all cases what captures on land or 
water shall be legal, and in what manner prizes taken by land or naval forces in the 
service of the United States shall be divided or appropriated, appointing courts for the 
Trial of Piracies and Felonies committed on the high seas and establishing Courts for 
receiving and determining finally appeals in all cases of captures; Provided, that no 
member of Congress shall be appointed a judge of the said courts.™ 

This, if accepted by the states, would clarify the position of the court. 
However, Congress was uncertain, and referred the matter to another 
committee appointed on August 26, 1779. 

This latter committee labored long and finally presented Congress with 
an “Ordinance for establishing a Court of Appeals for finally determining 
Captures.” 2° On December 4, 1779, this detailed and comprehensive plan 
was introduced, but Congress was still unsatisfied, referring it to still an- 
other committee. 


This latter committee made its report in due course and after much 
consideration it was laid before Congress in its final form on January 15, 


1780: 


Resolved, That a Court be established for the trial of all appeals from the Courts of 
Admiralty in these United States, in cases of capture, to consist of three judges, appointed 
and commissioned by Congress, either two of whom, in the absence of the other, to hold 
the said court for the despatch [sic] of business: 

That the said court appoint its own registrar: 

That the trials therein be according to the usage of nations and not by jury: 


Resolved, That it be recommended to the states to make laws authorizing and directing 
the Courts of Admiralty therein established pursuant to the recommendation of Congress, 
to carry into full and speedy execution the final decrees of the Court of Appeals on the 
same being made known to the Courts, or judges of admiralty from whence the appeals 
are or shall be taken. 


And whereas trials by jury in cases of capture, which are decided by the law of nations, 
and not the municipal laws of the land, are found on trial to be inconvenient, and are 
not practiced in any other nation: 


Resolved, That it be recommended to the states to authorize the Courts of Admiralty 
therein, who are not so authorized already, to decide without a jury in all cases, where 
the civil law, the law of nations, and resolutions of Congress, are the rules of their 
proceedings and adjudication.” 


* Tbid., p. 509. 

* Ibid., p. 510. 

* Ibid., XV, 1349 ff. 
* Ibid., XVI, 66 ff. 
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The first resolution was debated and voted upon line by line. Pennsyl- 
vania, supported by Massachusetts and New Hampshire,?” attempted to 
retain the jury; but they were unsuccessful and the first resolution was 
passed. Action on the second and third resolutions, however, was post- 
poned and they were never again brought up.”* 

Meantime, the Congress turned its attention to electing the judges and 
determining the nature of their oaths and of their commissions. These 
matters having been disposed of, the Court came into being on January 15, 
1780;?* it continued to hear appeals until July 1, 1784, when the salaries 
of the judges were discontinued because the Court had no business.*° Later, 
as cases arose, the judges were assembled for each case and were paid on 
a per diem basis.*t They remained in this status until the Court expired 
with the Continental Congress in 1789. 

This Court was not without its troubles, as is indicated by the resolutions 
offered the Congress by James Madison on April 12, 1781. These recom- 
mended that the several states provide the necessary co-operation by in- 
structing their marshals and sheriffs to lend it assistance and to provide a 
place where hearings could be held. In addition one of these resolutions 
provided that the judges be “complimented with a black robe by the 
United States as proper to appear in during the sittings of the court.” *” 

Though these resolutions were thrice read before the Congress, for 
reasons that are not known no vote was taken upon them. 

It must not be thought that Olmstead was inactive during this period, 
for indeed he was not. He bombarded the Congress with a half-dozen 
memorials, all save one of which were referred to committees where they 
died from lack of attention. The exception received no better fate. Al- 
though Congress set a date to consider it,®* the day passed without its doing 
so, and the matter was not raised again. 

It is now time to return to Judge Ross of the Pennsylvania Court of 
Admiralty, whom we left possessed of £47,987 2s. 5d., proceeds of the sale 
of the cargo of the sloop “Active.” These monies he proposed to divide 
into four equal parts to be paid out to the various claimants in accordance 
with the verdict of the jury.** Pennsylvania’s share, amounting to £11,496 


™™ Massachusetts and New Hampshire were both engaged in disputes with the Continental 
Congress similar to that of Pennsylvania. 


* The Pennsylvania legislature this same year abolished jury trial in certain cases in 
admiralty, including captures. William O. Douglas, “Interposition and the Peters 
Case,” 9 Stanford Law Review 11 (1956). 


* Journal XVI, 65. 

* Ibid., XXIX, 65. 

™ Ibid., XXX, 356. 

* Ibid., XIX, 374. 

* Ibid., XVI, 65. 

* Since David Rittenhouse had received £11,496 9s. 5d., Pennsylvania’s share of the prize, 


and Olmstead and his friends £12,750, both in Pennsylvania money, it can reasonably 
be assumed that all four claims had been paid by Judge Ross’s court. 
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9s. 9d., was lent to the United States and the fifty certificates covering this 
amount were, upon receipt of an indemnity bond by Judge Ross, turned 
over to David Rittenhouse, treasurer of the state of Pennsylvania, on May 
1, 1778. Apparently the shares to the officers and crews of the “Conven- 
tion” and the “Le Gerard” were paid over and divided at this time, so 
that it was no longer profitable for Olmstead to pursue them. At any rate, 
his subsequent actions were all aimed at the share held by Pennsylvania. 

Although Rittenhouse was state treasurer, he did not turn the United 
States certificates over to Pennsylvania. In 1793 he exchanged them for 
“stock” when the national debt was funded and drew interest on these 
securities in his own name. The reason for his action is made clear by a 


note appended to the list of old and new securities found in his effects 
after his death: 


Note — The above certificates will be the property of the state of Pennsylvania, when the 
state releases me from the bond I gave in 1778, to indemnify George Ross, Esq., judge 
of the admiralty, for paying the fifty original certificates into the state treasury as the 
state’s share of the prize. 


Our David was a cautious man, and his caution, as shall be seen, was 
inherited by his daughters. 

The case then slumbered, but not Gideon, who in 1790, upon the death 
of Judge Ross, sued his executors for the share of the prize “Active” paid 
by him to David Rittenhouse. The case was tried in the Court of Common 
Pleas at Lancaster, Pennsylvania, and Olmstead won by default.** 

The executors of Ross then sued the Rittenhouse estate for the amount 
awarded Olmstead in the Court of Common Pleas based on the indemnity 
bond that Rittenhouse had given Ross in 1778. This case was tried in the 
Supreme Court of Pennsylvania with Chief Justice McKean presiding. The 
Chief Justice held that the jury verdict in the Pennsylvania Court of 
Admiralty in the original case controlled all subsequent proceedings: 

The genius and spirit of the Common Law of England, which is the law in Pennsyl- 
vania will not suffer a sentence of judgment of the lowest court, founded on a general 


verdict, to be controlled or reversed by the highest jurisdiction; unless for error in the 
matter of law, apparent on the face of the record. 


His confreres concurred in this opinion and in the proposition that the 
Court of Common Pleas of Lancaster County had no jurisdiction in cases 
of admiralty.*’ 

So Olmstead’s case, although it had appeared that he had prevailed in 
Pennsylvania, was thrown out. 

However, as a result of the decision in Penhallow v. Doane, Olmstead 
in 1803 sued in the United States District Court for Pennsylvania, Judge 


* United States v. Peters, supra, p. 124. 
* Ross v. Rittenhouse, 2 Dallas 160 (1792). 
* Ibid., p. 161. 
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Peters presiding.** Following Penhallow v. Doane, the latter found in Olm- 
stead’s favor; and was to say later that “On the merits and justice of the 
claim of the libellants, I have not doubt.” *® He disposed of Pennsylvania’s 
argument that the case fell under the Eleventh Amendment by holding 
that Rittenhouse, although the state treasurer, had not been acting as such 
since he had held the securities in his own possession and was thus only 
a stake holder. 


However, the two daughters of Rittenhouse, executrixes of the estate, 


declined to obey the decree of Judge Peters’ court. The Pennsylvania legis- 
lature now took the initiative. 

As early as 1801 the legislature of Pennsylvania had passed an act 
requiring the treasurer to call upon the executrixes of Rittenhouse, Eliza- 
beth Serjeant and Esther Waters, for the securities held by them in return 
for a bond of indemnity. The ladies refused to comply, “being advised they 
would not be safe in so doing.” *° 

In April of 1803, after Judge Peters had delivered his judgment, the 
legislature of Pennsylvania passed another statute. After reciting the legal 
action prior to the time of Olmstead’s suit in Judge Peters’ court the act 
goes on to say: 


Therefore it hath become necessary for the general assembly of Pennsylvania, as guardian 
of the rights and interests of this commonwealth, and to prevent any future infringements 
on the same, to declare, that the jurisdiction entertained by the court or committee of 
appeals, over the decree of George Ross, as judge of the Court of Admiralty of Pennsyl- 
vania, in the suit where the claimants of the brig [sic] Active, as a prize, were the 
libellants, as herein before stated, was illegally usurped and exercised, in contradiction to 
the just rights of Pennsylvania, and the proper jurisdiction of the Court of Admiralty 
established as aforesaid, under the authority of this state, and that the reversal of the 
decree of the said George Ross, in that suit was null and void: that the jurisdiction enter- 
tained by Richard Peters, judge of the District Court, aforesaid, in the suit of Gideon 
Olmstead against Elizabeth Serjeant and Esther Waters surviving executrixes of David 
Rittenhouse, deceased, was illegally usurped and exercised: that the rights of this 
commonwealth, as a claimant, and as a party substantially interested in the suit, though 
apparent on the face of the proceedings, were unfairly passed over and set aside; that 
the said David Rittenhouse was not and ought not to have been considered in the light 
of a mere stake holder, but as the treasurer and agent of this commonwealth, and that 
the jurisdiction and decree of the said Richard Peters hereon were entertained and 
made in manifest opposition to, and violation of, the last amendment [eleventh] of the 
Constitution of the United States herein before stated, and ought not to be supported 
or obeyed. Therefore, 


Sect. 1. Be it enacted by the Senate and the House of Representatives of the com- 
monwealth of Pennsylvania in general assembly met, and it is hereby enacted by the 
authority of the same, that the Governor of this commonwealth be authorized and he is 
hereby authorized and required, to direct the Attorney General of this commonwealth to 
apply without delay to Elizabeth Serjeant and Esther Waters, executrixes as aforesaid, and 
require them forthwith to pay into the treasury of this commonwealth, the moneys 
by them to have been received in respect of the premises, in their answer to the bill so 
as aforesaid filed against them, in the District Court of Pennsylvania, before Richard 
Peters, judge of the said court, without regard to the decree of the said Richard Peters 
therein, and in default thereof by the said Elizabeth Serjeant and Esther Waters; more- 


* Olmstead v. The Active, 18 Fed. Cas. 680 (1803). 
* United States v. Peters, supra, p. 188. 
“ Ibid., p. 135. 
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over to direct the said Attorney General to bring suit in the name of the commonwealth 
in the proper court of this commonwealth for the moneys aforesaid, and proceed as 
speedily as the course of legal proceedings will permit, to enforce the recovery and pay- 
ment thereof into the treasury of this commonwealth. 

Sect. 2. And be it further enacted by the authority aforesaid that the governor of 
the commonwealth be authorized and required, and he is hereby authorized and required, 
to protect the just rights of the state, in respect of the premises, by any further means 
and measures that he may deem necessary for the purpose, and also to protect the persons 
and properties of the said Elizabeth Serjeant and Esther Waters from any process what- 
ever issued out of any federal court in consequence of their obedience to the requisition, 
so as aforesaid direct to be made to them by the Attorney General of this commonwealth, 
and in the name of this commonwealth to give to the said Elizabeth Serjeant and Esther 
Waters a sufficient instrument of indemnification in case of their payment of the moneys 
aforesaid, in compliance with this act, without suit brought against them on the part of 
this commonwealth for the recovery of the same. . . .” 


The ladies felt safe under this statute and paid the certificates and monies 
arising from interest on them into the state treasury as the act required, 
without suit by Pennsylvania, receiving in return a bond. 

It was not until 1807 that Olmstead appeared again before Judge Peters. 
Upon motion by Olmstead the judge ordered the respondents to show 
cause why the decree already pronounced in this case should not be car- 
ried into execution; and the bond of indemnity given by Rittenhouse in 
1778 was filed in the court ready to be delivered to his estate, or cancelled 
on compliance with the decree. 

The ladies answered on the date set that they were now unable to 

comply since they had already complied with the Pennsylvania statute of 
April, 1803. Judge Peters declined to issue any process, on the ground, as 
he was later to explain, that: 
... from prudential, more than other motives, I deemed it best to avoid embroiling the 
government of the United States and that of Pennsylvania (if the latter government 
should choose to do so) on the question which has rested on my single opinion . . . and, 
under the influence of this sentiment, I have withheld the process required. 

I entertained a hope that a legislature succeeding that by which the act before 
mentioned was passed, would, under a more temperate view of the subject, have repealed 
it; and enabled and directed the executive of the state, or some other authority, to put 
this case in a legal train for investigations: so that the final judgment and decree of the 
superior tribunal of the United States might have been, in a proper course obtained. This 
expectation has been disappointed. There being no other legal mode of obtaining the 
decision of the superior tribunal of the United States (the only jurisdiction by which 
the judgment of inferior courts of the United States can be finally rectified or judicially 
annulled), I have thought it proper, and under all circumstances, fully justifiable, to 


obtain that decision, by placing the case under the cognizance of your honorable court 
in its present form.” 


The case came before the Supreme Court in 1808. Olmstead, being 
represented, among others, by Caesar A. Rodney, Attorney General of the 


United States, prayed for a writ of mandamus, ordering Judge Peters to 
issue a process against Elizabeth Serjeant and Esther Waters. 


" Ibid., pp. 132 ff. 
* Ibid., pp. 117-18. 
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John Marshall read the opinion. He scolded the legislature of Pennsyl- 
vania, saying: 


If the legislature of the several states may at will, annul the judgments of the courts 
of the United States, and destroy the rights acquired under those judgments, the Consti- 
tution itself becomes a solemn mockery, and the nation is deprived of the means of 
enforcing its laws by the instrumentality of its own tribunals. So fatal a result must be 
deprecated by all; and the people of Pennsylvania, not less than the citizens of every 
other state, must feel a deep interest in resisting principles so destructive of the Union, 
and in averting consequences so fatal to themselves.” 


He disposed of the matter of jurisdiction by saying: 


By the highest judicial authority of the Nation, it has long since been decided that 
the Court of Appeals [i.e. Committee of Appeals] erected by Congress had full authority 
to revise and correct the sentences of the courts of admiralty of the several states, in 
prize cases.“* That question, therefore, is at rest... . The full right to the property was 
immediately vested in the claimants, who might rightfully pursue it into whosoever 
hand it might come... .* 

And although he said his decision “was not made without extreme regret” 
it was his “solemn duty” to award a peremptory mandamus.*® 

As soon as this decision came to his notice the Republican governor of 
Pennsylvania, Snyder, sent a message to the legislature of that state that 
he intended to call out the militia as provided in section 2 of the Pennsyl- 
vania Act of April 2, 1803, in order to prevent any enforcement of the 
Supreme Court’s decree. Since difficulties might arise between the state 
government and the federal authorities, he thought it advisable to inform 
the legislature of his action.** 

The governor then called out a “brigade” of militia under one General 
Michael Bright, who forthwith deployed his command to prevent service 
of any process upon the ladies Rittenhouse. 

Meantime Judge Peters, as he had previously assured the Supreme 
Court he would be happy to do, issued the appropriate process against these 
ladies, but in view of the resistance shown by the state made it returnable 
at the next term. 

On March 25, 1809, the marshal, who bore the prosaic name of John 
Smith, marched upon the Rittenhouse abode, writ in hand. On being 
resisted by the militia, who made a show of force, he tried peaceable means: 
“he read his commission; he read his warrant; he attempted to enter the 
house; and finding all in vain, named a day four weeks hence for serving 
the writ.” ** Then he returned to his office and swore out a posse comitatus 
of 2,000 men which he promptly began to organize. 


* Ibid., p. 135. 

“ Penhallow v. Doane, supra. 

“United States v. Peters, supra, p. 140. 

* Ibid. P 

“C. G. Haines, The Role of the Supreme Court in American Government and Politics, 
1789-1835 (Berkeley: University of California Press, 1944), p. 273. 

“ McMasters, op. cit., V, 406. 
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This militant demeanor of the federal marshal gave the legislature of 
Pennsylvania to think. Faced with the possiblity of virtual civil war in 
Philadelphia, they began to debate face-saving methods of retreat. Or, as it 
was put on March 27, by a correspondent of the American Daily Advertizer: 


A Cabinet Council is now holding in the deeply important case of Olmstead. It had been 
supposed that the marshal, good, easy man, would make but a faint attempt to enforce 
the service of the process. The active attempt made by him has awakened the most 
serious apprehensions. The Attorney General is here. The voice of prudence at length is 
heard, and it is understood that measures will be taken to compromise matters with the 
much injured veteran.” 


It is noteworthy that Olmstead’s friends, who were still party to the litiga- 
tion, had been forgotten by the public. 

By March 28 the Republican district attorney, Alexander J. Dallas, 
secured indictments by a federal grand jury against General Bright and his 
guard. The General promptly departed for Lancaster, no doubt in the 
hope that he would there receive the assurances of Governor Snyder and 
the legislature. 

The legislative committee to which Governor Snyder’s message an- 
nouncing his action had been referred had not been idle; on April 3 a 
resolution which it had prepared was presented to the legislature. This 
resolution recited the actions in the case since 1778 and Pennsylvania’s 
grievances and went on to say: 


And whereas the causes and reason which have produced this conflict between the 
general and state government should be made known, not only that the state may be 
justified to her sister states, who are equally interested in the preservation of states rights; 
but to evince to the Government of the United States that the Legislature, in resisting 
encroachments on their rights, are not acting in a spirit of hostility to the legitimate 
powers of the United States Courts; but are actuated by the disposition to compromise, 
and to guard against future collisions of power, by an amendment to the Constitution; 
and that whilst they are contending for the rights of the State, that it will be attributed to 
a desire of preserving the federal government itself, the best features of which must 
depend upon keeping up a just balance between the general and state governments, as 
guaranteed by the Constitution. . . . 

Although the Legislature reverence the Constitution of the United States and its 
lawful authorities, yet there is a respect due to the solemn and public acts, and to the 
honor and dignity of our own state, and the unvarying assertion of her right, for a 
period of thirty years, which right ought not to be relinquished, 

Therefore, 

Resolved by the Senate and ihe House of Representatives of the Commonwealth of 
Pennsylvania, etc., That, as a member of the Federal Union, the Legislature of Pennsyl- 
vania acknowledge the supremacy, and will cheerfully submit to the authority of the 
general government, as far as that authority is delegated by the Constitution of the United 
States. But, whilst they yield to this authority, when exercised within the Constitutional 
limits, they trust they will not be considered as acting hostile to the General Government, 
when, as guardians of the states rights, they cannot permit an infringement of those 
rights, by an unconstitutional exercise of power in the United States Courts. 

Resolved, That in a government like that of the United States, where there are 
powers granted to the general government, and rights reserved to the states, it is impos- 
sible, from the imperfections of language so to define the limits of each, that difficulties 
should not some time arise from collision of powers; and it is to be lamented, that no 


“” Charles Warren, The Supreme Court in United States History (Boston: Little, Brown, 
1923), I, 381. 
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provision is made in the Constitution for determining disputes between the general 
and state governments by an impartial tribunal when such cases occur. 

Resolved, That from the construction the United States Courts give to their powers, 
the harmony of the states, if they resist encroachments on their rights, will frequently 
be interrupted; and if to prevent this evil, they should, on all occasions yield to the 
stretches of power, the reserved rights of the states will depend on the arbitrary power 
of the courts. 

Resolved, That should the independence of the states as secured in the Constitution, 
be destroyed, the liberties of the people in so extensive a country cannot long survive. 
To suffer the United States Courts to decide on States Rights will, from a bias in favor 
of power, necessarily destroy the Federal Part of our Government and whenever the 
government of the United States becomes consolidated, we may learn from the history of 
nations what will be the event. 

To prevent the balance between the general and state governments from being 
destroyed, and the harmony of the States from being interrupted, 

Resolved, That our Senators in Congress be instructed, and our Representatives 
requested, to use their influence to procure an amendment to the Constitution of the 
United States, that an impartial tribunal may be established to determine disputes 
between the general and state governments; and, that they be further instructed to use 
their endeavors, that in the meanwhile such arrangements may be made, between the 
government of the Union and of this State, as will put an end to existing difficulties. 

Resolved, That the Governor be requested to transmit a copy of these resolutions, 
to the Executive of the United States, to be laid before Congress, at their next session. 
And that he be authorized and directed to correspond with the President on the subject 
in controversy, and to agree to such arrangements as may be in the power of the execu- 
tive to make, or that Congress may make, either by the Appointment of Commissioners 
or otherwise for settling difficulties between the two governments. 

And that the Governor also be requested to transmit a copy to the executives of the 
several States in the Union, with a request, that they may be laid before their respective 
Legislatures.” 


Governor Snyder, in accordance with the last resolution, transmitted 
copies to the various states and to the President. In a covering letter to the 
latter, he appealed to him to intercede on behalf of Pennsylvania and said 
he trusted that he would “discriminate between opposition to the Constitu- 
tion and law of the United States and that of resisting the decree of 
judge founded, as it is conceived on the usurpation of power.” °* Madison 
replied that “the executive of the United States is not only unauthorized 
to prevent the execution of a decree sanctioned by the Supreme Court of 
the United States, but is especially enjoined by statute to carry into effect 
any such decree where opposition may be made to it.” ®* Strange words 
for the author of the Virginia resolution of 1798! 

Madison in due course transmitted the resolutions to the Congress 
where a Republican House of Representatives by a vote of 63 to 50 
refsued to print them.** 

No state memorialized concurred in the resolutions; on the contrary, 
eleven states— New Hampshire, Massachusetts, Vermont, New Jersey, 
Maryland, Virginia, North Carolina, Georgia, Ohio, Kentucky, and Ten- 


° H. V. Ames, State Documents on Federal Relations: The States and the United States 
(Philadelphia: University of Pennsylvania, 1906), No. 22, pp. 45 ff. 


™ Haines, op. cit., p. 274. 


= James Madison, Letters and Other Writings (New York: R. Worthington, 1884), II, 
438-39. 


® Annals of the 11th Congress, First Session, 1809, pp. 258 ff. 
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nessee — all passed resolutions of disapproval. That of Virginia is perhaps 
the most interesting because of the previous and subequent actions of that 
state: 


The committee to whom was referred the communication of the Governor of Penn- 
sylvania, covering certain resolutions of the legislature of that state, proposing an amend- 
ment to the Constitution of the United States, by appointment of an impartial tribunal 
to decide disputes between the state and federal judiciary, have had the same under 
their consideration, and are of the opinion that a tribunal is already provided by the 
Constitution of the United State, to wit: the Supreme Court, more eminently qualified 
from their habits and duties, from the mode of their selection, and from the tenure of 
their offices, to decide the disputes aforesaid in an enlightened and impartial manner, 
than any other tribunal which could be enacted. . . 


Resolved therefore, That the legislature of this state do disapprove of the amend- 
ment of the Constitution of the United States, proposed by the legislature of Pennsylvania. 

Resolved also, That his excellency the governor be and is hereby requested to trans- 
mit forthwith a copy of the foregoing preamble and resolutions, to each of the senators 
and representatives of this state in Congress, and to the executive of the several states 
in the Union, with the request that the same be laid before the legislatures thereof.” 

Even the Republican press of the period had become hostile. The 
Aurora editorialized: 
This issue is in fact come to this: whether the Constitution of the United States is to 
remain in force or to become a dead letter. The plain question is, shall the laws of the 
Union be violated or maintained? We have heard much talk about the independence 
of the Judiciary, from those who wish to create a tyranny under the name of that 
independence . . . but there is a point at which the independence of the Judiciary, in 
its strict constitutional sense, exists and demands to be supported and maintained, and 
in which it must be maintained, or there is an end to government. ... The decree of 
the Court must be obeyed.” 
This language from a newspaper which had heretofore been the foremost 
opponent of the federal judiciary must have been as shocking to Snyder 
as Madison’s reply had been. 

Bad as things were going for Pennsylvania on the political front, she 
was faring no better on the military. On March 28, the marshal, John 
Smith, a wily man, having lulled the militia by announcing the day upon 
which he proposed, with the assistance of his posse then being organized, 
to serve the process, infiltrated their lines and, entering the Rittenhouse 
home through a back door, arrested Elizabeth Serjeant and Esther Waters, 
keeping them confined in a room in the house in custody of one of 
his deputies.** 

Pennsylvania’s position was now untenable and on April 15 the legis- 
lature ordered the “temporary” withdrawal of the militia. United States 
District Attorney Dallas summed the situation up as follows in a letter to 
Attorney General Rodney: 

The marshal has taken Mrs. Serjeant and she remains in custody of his deputy at 
her own house, till the hearing on a habeas corpus before Chief Justice Tilghman shall be 
decided . . . I have no doubt of a favorable result. Gen. Bright set off for Lancaster as soon 
* Ames, op. cit., No. 22, p. 2. 
® Warren, op. cit., I, 379. 


5 Contemporary accounts differ as to whether both Elizabeth Serjeant and Esther Waters 
or only the former was taken into custody. 
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as Mrs. Serjeant was taken. The call for the posse has been revoked. I think the money will 
be paid to Olmstead if the Chief Justice decides that the process is legal. There will be 
no military conflict. The [federal] grand jury had no hesitation in finding a bill against 
Gen. Bright and his guard. Indeed, there was some doubt among them of presenting 
Governor Snyder. . . . The object of all in office must be, I think, to assert the power and 
dignity of the Union, without impairing the attachment of the state to our government 


and its administration.” 

As Dallas had anticipated, Chief Justice Tilghman of the Pennsylvania 
Supreme Court dismissed Mrs. Serjeant’s petition and expressed the hope 
that the long-continued controversy might be terminated “without any 
material interruption of that harmony between this state and the United 
States so essential to the prosperity of both.” °° 

Governor Snyder was left no option except to pay over the money from 
funds which the legislature, as a face-saving device, had authorized him 
to expend as he saw fit.5® President Madison expressed his pleasure at the 
outcome when he wrote his Attorney General that “the affair Olmstead 
has passed off without the threatened collision of force. It is bad enough 
as it is, but a blessing compared with such a result.” °° 

So Olmstead’s case had come to an end, but not his life, although he 
had reached the venerable age of eighty-four when he received his just dues. 

There was one more act to be played. Michael Bright and his militia 
were to come to trial before the federal circuit court, Justice Bushrod 
Washington presiding.** In his charge to the jury Justice Washington dis- 
posed of the question of jurisdiction in true Federalist style, and anticipat- 
ing Nuremberg, in some respects at least, went on to say: 


But it is contended that the defendants, standing in the character of subordinate officers 
to the governor and commander-in-chief of the state, were bound implicitly to obey his 
order; and that, although the order were unlawful, still the officer and those under his 
command were justifiably [sic] in obeying them. The argument is imposing but very 
unsound. In a state of open and public war, where military law prevails, and the peaceful 
voice of municipal law is drowned in the din of arms, great indulgences must necessarily 
be extended to acts of subordinate officers done in obedience to the order of their 
superiors. But even there the order of a superior to take the life of a citizen, or to 
invade the sanctity of his house and to deprive him of his property would not shield 
the inferior against the charge of murder or trespass, in the regular judicial tribunals 
of the country... . 


He went on to review the unhappy position of General Bright and his 
men between the state and federal courts in a manner which did not 
show him in his best light. 

This is said to be a hard case upon the defendants, because, if they had refused 


obedience to the order of the governor, they would have been punished by the state. 
I acknowledge it is a hard case; but with this you have nothing to do if the law is 


™ Warren, op. cit., p. 384. 

* Haines, op. cit., p. 274. 

® Channing makes the amount paid over to the Olmstead faction $18,000. Edward 
Channing, A History of the United States (New York: Macmillan, 1917), IV, 439. 

© Warren, op. cit., I, 384. 

™ United States v. Bright et al., 24 Fed. Cas. 1232 (1809). 

® Ibid., p. 1237. 
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against the defendants. It may, however, be observed that, had the defendants refused 
obedience, and been prosecuted before a military or state court, they ought to have been 
acquitted, upon the ground that the orders themselves were unlawful and void, and we 
ought of course, to suppose they would have been acquitted.” 

He insisted that political arguments had no bearing on the case and urged 
the jury to set aside “all political considerations, all party feelings, and all 
federal and state prejudices”; and with a final oral pat on the head he told 
them that “we rely upon your integrity and wisdom which you owe to God 
and to your country” “ and sent them off to deliberate. 

The jurors were not much impressed with the argument last quoted 
and as a result were disinclined to bring in a verdict. After several con- 
ferences between them and the Justice,** they were still umconvinced and 
brought in a special verdict, that: 

. . . the defendants did knowingly and willfully obstruct, resist and oppose the said 
John Smith, then and there being an officer of the said United States, to wit, the marshal 
of the district of Pennsylvania . . . and that the said defendants then and there acted 
under the order of the constituted authorities of the commonwealth in so obstructing, 
resisting, and opposing the said marshal . . . and whether upon the whole matter the 
law is in favor of the United States, or of the defendants, the jurors aforesaid refer to 
the consideration of the court; and if the court are of opinion that the law is for the 


United States, then the jurors, aforesaid, do find defendants guilty and every of them 
[sic] guilty; but if the court are of opinion that the law is for the defendants, then they 


find the defendants not guilty.” 

Feeling ran high in Philadelphia and it was supposed that Justice 
Washington would not dare sentence the defendants in the face of such 
a verdict. He adjourned the court until the morrow in order that a 
larger room might be provided so that more of the citizens of Philadelphia 
might hear the sentence. In the presence of a “large number of auditors” 
he found the law to favor the United States and sentenced General Bright 
to three months confinement and a $200 fine. The others he fined $50 
each and confined them for one month. President Madison promptly 
pardoned them all, since he said, they had acted under a mistaken sense 
of duty. 

So Pennsylvania, which had dared raise state opposition to the federal 
courts, had twice been humiliated. The Supreme Court had gained a 
respite, though not for long. Perhaps those who had taken part in this 
long case might have felt with some self-satisfaction that they had given 
substance to the words that Justice Paterson had penned, one suspects 
with a flourish, in Penhallow v. Doane: “Judges may die and courts be at 
an end; but justice still lives, and though she may sleep for awhile, will 


eventually awake, and must be satisfied.” ®’ Though one rather hopes 
they did not. 


® Ibid., p. 1238. 

* Ibid. 

® Douglas, op. cit., p. 9. Cf. Haines, op. cit., p. 277. 
United States v. Bright, supra, p. 1238. 

* Penhallow v. Doane, supra, p. 86. 





WICHE: AN EXPERIMENT IN INTERSTATE 
CO-OPERATION AND REGIONAL PLANNING* 


G. Homer DurHAM 
University of Utah 


N NOVEMBER 7-8, 1949, a Governors’ Conference of the Eleven 
Western States, held in Salt Lake City, adopted a resolution “that 
a co-operative plan among the western states is necessary and desir- 
able and should be developed to provide more extensive facilities and train- 
ing for the students of this region.” * This action was stimulated by the 
Council of State Governments (Cosgo), Frank Bane, director, and influ- 
enced by the establishment of the Southern Regional Education Board 
(SREB) under an interstate compact in the South adopted earlier in 1949. 
Dr. Ward Darley of Colorado, a past chairman of the Western Commission, 
has written that the application of the idea of interstate educational co- 
operation in the West “was first suggested at the 1947 meeting of the 
Western Division of the American Public Health Association by Dr. Flor- 
ence Sabin.” * The resolution established a committee to develop a plan for 
submission to the next meeting of the Western Governors’ Conference. 
Governor Earl Warren of California, chairman of the conference, appointed 
the following governors as a special committee on regional education in the 
West: Lee Knous, Colorado, chairman; A. G. Crane, Wyoming; Arthur B. 
Langlie, Washington; Thomas J. Mabry, New Mexico; and C. A. Robins, 
Idaho. 

In March, 1950, a technical advisory committee was appointed. The 
governor of each western state could appoint three members from his state. 
In Utah, Governor J. Bracken Lee named O. Meredith Wilson, then dean 
of the University College, University of Utah; Dr. H. L. Marshall, then act- 
ing dean of the School of Medicine at the University of Utah; and Clinton D. 
Vernon, then attorney general of Utah, as his appointees on March 31, 1950.* 
Similar appointments were made in other states. 

Frank Bane, executive director of the Council of State Governments 
(Cosgo), served as advisor and convener of this committee. 

On April 7, 1950, Mr. Bane issued a letter convening the technical 
advisory committee at the Hotel Utah in Salt Lake City on April 28-29.* 


* Special reference is made in this writing to the state of Utah as a convenient example (the 
files of the Utah Commission being readily available). 


1 Council of State Governments, “Regional Education in the West,” mimeographed circular, 


November, 1949. 


? Ward Darley, M.D., “Western Regional Co-operation in Higher Education” (unpublished 
ms, ca. 1952). 


* Lee to Wilson, March 31, 1950. Dean Wilson accepted under date of April 3, 1950. 
* Bane to technical advisory committee on regional education in the West, April 7, 1950. 


692 





AN EXPERIMENT IN INTERSTATE CO-OPERATION 693 


He reported the opinion of the governors that the committee should “con- 
centrate first on ... the situation . . . relative to medical science, veterinary 
medicine, dentistry, nursing and pharmacy,” and asked the members to bring 
to the meeting “such information as you ... can assemble ... on (1) need 
for physicians, (2) training facilities available or needed, (3) student 
demand, and (4) extent of nmeed.”* The special Knous committee of 
governors had taken this decision in a meeting at the Brown Palace Hotel 
in Denver, March 10, 1950. 

At the Salt Lake City meeting on April 28, 1950, W. G. McGlothlin, 
associate director of the Southern Regional Educational Board, described 
the Southern Regional Compact, which had been signed in 1948. 
The western technical committee agreed that a similar regional plan 
covering “certain areas only” of higher education was desirable in the 
western states; that the plan “should be developed with certain limited, 
initial, intermediate objectives” and “that a compact should be submitted to 
the western legislatures in January, 1951.” ° The technical advisory com- 
mittee selected four major fields for immediate study: medicine, dentistry, 
veterinary medicine, and public health administration. Committees were 
appointed in each of the four areas. The group recognized the advisability 
of convening a legal committee consisting of one representative from each 
state and territory to undertake actual drafting of the compact “as soon 
as the work of the Technical Advisory Committee has progressed to the 
point where it is feasible.” * 

The technical advisory committee met again in San Francisco, July 27- 
28, 1950. Utah was represented by O. Meredith Wilson. A resolution 
embodying a scheme and calling for an interstate compact was adopted. A 
copy was sent to Governor Lee by Wilson on August 15, 1950.° In replying 
to Dean Wilson on August 22, 1950, Governor Lee intimated that he 
would like him to consider serving as one of the interstate commissioners 
from Utah “if and when the compact among the states is ratified.”” Gover- 
nor Lee also wrote in the same letter, “I believe the work that has been 
accomplished will be of utmost value to the West. I certainly will recom- 
mend that Utah participate in this compact, and will do what I can to 
push this project through to completion.” ° 


* Ibid. On May 4, 1950, Mr. Wilson reported that Utah had 1,087 registered physicians (of 
whom 660 were members of the Utah Medical Association), 596 registered dentists 
(310, members of the Utah Dental Association), 3,841 registered nurses, 647 registered 
pharmacists, and 69 registered veterinarians. Wilson to Bane, May 4, 1950. 


* Proceedings of the Technical Advisory Committee on Regional Education in the West, 
Hotel Utah, Salt Lake City, Utah, April 28, 1950. 


* Ibid. 
* Wilson to Lee, August 15, 1950. 
* Lee to Wilson, August 22, 1950. 
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On November 14, 1950, Mr. Bane sent a telegram to O. Meredith 
Wilson asking him to meet with Stewart G. Wilson of the Council of 
State Governments’ Western Office and President G. D. Humphrey of the 
University of Wyoming, Saturday and Sunday, November 18-19, 1950.*° 
The purpose of this meeting was to assist “in developing a pamphlet for 
wide distribution among legislators and other interested persons dealing 
with the regional plan and program for education in the West.” 

The result of this meeting was the publication of a thirty-page pamphlet 
by “Cosgo” in January, 1951, entitled Western Regional Cooperation in 
Higher Education: A Proposed Program." 

This publication proposed a regional plan.’? The preceding February, 
1950, the Wyoming Legislature had authorized the University of Wyoming 
to contract with out-of-state schools for the training of Wyoming students 
in medicine, dentistry, veterinary medicine, and nursing.** Under this 
legislation Wyoming entered into a contract with the University of Colorado 
School of Medicine. As the Proposed Program stated, “This simple bilateral 
arrangement points the way toward a solution of the West’s perplexing 
dilemma in the field of higher education.” ™ 

The proposed Western Interstate Commission for Higher Education 
(WICHE) would come into effect upon ratification by five states.** Under 
state law, the governor of each state would then appoint three commis- 
sioners, one of whom must be an educator, to represent the state.** A legal 
committee consisting of the eleven attorneys general had meantime been 
appointed and had drafted a proposed compact, using the principles and 
findings of the technical committee. This draft was printed as Appendix B 
in the Cosgo pamphlet of January, 1951. 

On Tuesday, January 9, 1951, Governor J. Bracken Lee included in his 
Annual Message to the Utah Legislature the following recommendation: 


Last year the eleven Western States appointed a committee to consider ways and means of 
permitting states not having medical, dental, and veterinary schools, to send their students 
to other states where such schools are established. This study was undertaken because of 
the admitted fact that it is not economically feasible for most of the sparsely-settled, and 
relatively poor mountain states to support all three of these technical studies. The com- 
mittee concluded that it would be desirable for the Western States to establish a regional 
education plan, enabling students from states lacking technical schools to enroll in these 
schools in other states, the costs involved to be borne by the home state of the student. An 


” Bane to Wilson via Western Union (duplicate of telephoned telegram), November 14, 
1950. 


™ Western Regional Cooperation in Higher Education: A Proposed Program (Chicago, 
January, 1951; ii + 30 pp..). 


™ See especially Appendix B, “Proposed Compact for Western Regional Co-operation in 
Higher Education,” pp. 17-20. 

* Ibid., p. 7 

™ Idem. 

* Article X, p. 20. 

* Article IV, p. 17. 
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interstate compact containing these provisions was prepared by the committee, and it is my 
recommendation that you give it your approval. Under such a compact our medical school 
will be strengthened, and the demand for the establishment of a dental or a veterinary 
school will be adequately met. 


The Utah Legislature ratified the compact on the ninth day of March, 
1951, and created the Utah State Commission for Co-operation in Higher 
Education, consisting of one state senator, one state representative, and one 
educator. O. M. Wilson was appointed as the educator, becoming chair- 
man of the Utah Commission and Utah’s representative on the executive 
committee of WICHE. Senator Alonzo F. Hopkin and Representative Clair 
F. Hopkins were named as the legislative members required by the Utah 
statute. 

The new Western Interstate Commission held its first meeting on 
November 24, 1951, at the Brown Palace Hotel in Denver. Five states had 
ratified the compact at legislative sessions held earlier in 1951. Utah, 
New Mexico, Colorado, Montana, and Oregon were represented by O. M. 
Wilson, Tom L. Popejoy, Floyd Cross, Frank McPhail, and Charles D. 
Byrne respectively as executive committee members, and two additional 
commissioners were present from each of the five states except Oregon 
whose third member was absent.** Dean O. Meredith Wilson of Utah, who 
had been active on the technical committee and in drafting the compact, 
was elected as the first chairman of the regional organization. President 
Tom L. Popejoy of the University of New Mexico was elected vice-chair- 
man. Stewart G. Wilson, Cosgo, served as acting secretary. The Commis- 
sion instituted an executive committee consisting of one representative from 
each compacting state. The chairman and vice-chairman of the Commis- 
sion were the representatives of their respective states on this body. 

On January 3, 1952, Chairman Wilson issued a press release in which 
he pointed out that “expansion of higher education programs within indi- 
vidual states would in many cases involve prohibitive capital investment 
costs,” and that under the new scheme the western states “will in effect 
pool their resources.” “With other states contributing their fair share to- 
ward operating costs, states already operating professional schools could 
expand — at far less than the cost of building a new plant — to take care of 
the exchange students with a maximum of efficiency and a minimum of 
expense.” 78 

On February 6, 1952, in a letter to the acting director of the Budget 
Division of the state of Michigan, Chairman Wilson also wrote that “our 
two major functions are: (1) to provide a clearing house for contracts be- 
tween states and institutions within the region; (2) to provide research 


* Minutes of meeting of Executive Committee and the Western Regional Commission for 
Higher Education, November 29, 1951. 


™ See United Press release for Thursday PM’s, January 3, 1951. 
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facilities by which the long-term needs of higher education in the West 
may be discovered, defined, and provided for.” ** 

The first annual meeting of WICHE was held at Timberline Lodge, 
Mt. Hood, Oregon, August 11, 1952, under the chairmanship of O. M. 
Wilson. Stewart G. Wilson of the Council of State Governments, San 
Francisco Office, again served as secretary for the meeting. 2° Ten com- 
missioners attended: Floyd Cross and Ward Darley (Colorado), Mary 
M. Condon, Frank McPhail, J. R. VanPelt (Montana), J. W. Branson, 
Floyd Golden, Tom Popejoy (New Mexico), C. D. Byrne (Oregon), and 
O. M. Wilson (Utah). The chairman outlined staff plans based on con- 
versations with Dr. John Ivey of the Southern Regional Education Board. 
He proposed an annual budget based on yearly contributions of $5,000 (later 
raised to $7,000) from each state. Salaries for a possible director at $15,000, 
an assistant director at $10,000, and a secretary at $3,000 per annum were 
proposed and unanimously accepted. Dr. Wilson and President Popejoy 
were re-elected chairman and vice-chairman of the Commission for the 
ensuing year.” Co-operation to Cosgo was pledged in promoting ratification 
in the other western states. 

In December, 1952, Dean Wilson resigned his position with the Univer- 
sity of Utah to accept a position with the Fund for the Advancement of 
Education. He was succeeded as chairman of the Commission by President 
Popejoy. Wilson’s place on the Utah Commission was filled by Governor 
Lee with the appointment of Dr. John Z. Bowers, dean of the University of 
Utah College of Medicine. Dean Bowers served as chairman of the Utah 
Commission and a member of the WICHE executive committee until May 
1, 1955, when he left Utah for a position at the University of Wisconsin. 
To replace him Governer Lee appointed G. Homer Durham, academic 
vice-president of the University of Utah. However, Wilson served as con- 
sultant to WICHE through May 12-13, 1953, when he flew to Salt Lake City 
to help interview candidates for the position of director. The executive 
committee agreed to leave the appointment in the hands of Chairman 
Popejoy, who negotiated with Dr. William Jones, formerly president of 
Whittier College and then dean of administration at the University of 
Oregon. Dr. Jones accepted the appointment and served as the first full- 
time director of the Commission until August, 1954, when he was suc- 
ceeded by Dr. Harold Enarson. 

By Public Law 226 (Senate Bill 1518) Congress on August 8, 1953, ap- 
proved an “act granting consent of Congress to certain Western States and 


® Wilson to F. M. Landers, February 6, 1952. 


* Minutes First Annual Meeting, Western Interstate Commission for Higher Education, 
Timberline Lodge, Mt. Hood, Oregon, August 11, 1952. 


* Ibid. 
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Alaska and Hawaii to enter into a compact relating to higher educa- 
tion . . . and establishing the Western Interstate Commission for Higher 
Education.” 7? 

By the spring of 1955, ten states and the territory of Alaska had ratified 
the compact: Alaska (1955), Arizona (1952), California (1955), Colorado 
(1951), Idaho (1953), Montana (1951), New Mexico (1951), Oregon 
(1951), Utah (1951), Washington (1955), and Wyoming (1953).?* Only 
Nevada and Hawaii had not joined by 1957. Of the members, nine are 
“sending” states and five states have medical, dental, or veterinary medical 
schools that attract the students “sent” and thus are “receiving”’ states. 

To date, however, Washington and California are not participating 
financially in the “sending” program beyond their annual membership fees. 
During the 1956-57 academic year the other eight states and Alaska were 
helping finance 81 medical students, 23 in dentistry, and 100 in veterinary 
medicine — 204 regional students in the Commission’s student exchange 
program.** Each student under the exchange program pays personally only 
the regular in-state tuition. In addition the sending state pays a contract fee 
of $2,000 per year for medical, $1,600 for dentistry, and $1,200 for veteri- 
nary students. The sending state buys space for its residents in a “school 
away from home.” * The student exchange program is complicated, but 
recognizes as fundamental (1) the individual student’s right of application 
to the professional school of his choice, (2) the right of the professional 
school to maintain its own admissions policies, and (3) the prerogative of the 
state commissioners to certify or not to certify eligible residents for accept- 
ance under the compact (with contract fees attaching which exempt such 
students from out-of-state fees). 

Since the organization was launched, a participating membership fee of 
$7,000 per annum has been paid by each state. The Southen Regional 
Education Board (SREB) with fourteen states-members also began at this 
level but in 1957 received $20,000 per annum with a basic annual operat- 
ing budget of $280,000. A lawsuit in Washington has suspended for the 
time being that state’s payment, so WICHE currently operates on $70,000 
per year. However, especially under Dr. Enarson’s energetic leadership as 
director, WICHE has had additional funds of $153,342 in the last three 
years, largely from foundations. It has launched and administered exten- 
sive surveys in the fields of mental health, dentistry, nursing, and social 
work, and has exerted strong leadership in planning regional educational 


* 83rd Cong., Ist Sess., chap. 380; 67 Stat. 490. 
* The Book of the States 1956-57, pp. 19, 38. 
™ Annual Report 1956, WICHE, p. 7. 

* Ibid. 
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facilities “beyond the high school.” ** Grants from the Kellogg Foundation 
totaling $168,050 are now being received to launch a Western Regional 
Council for Nursing Education — but there is no disposition to extend 
the contract program, per se, beyond the present medical, dental, and 
veterinary fields. 

By means of House Bill Number 1, First Special Session, 31st Legis- 
lature, 1955, Utah began its financial co-operation in the student exchange 
program. Under this statute passed April 23, 1955, $30,000 was appro- 
priated to the Utah Interstate Commission for Co-operation in Higher 
Education, for placement of Utah residents in the veterinary medicine field. 
This appropriation enabled the Utah Commission to place five students in 
Colorado A. & M. in 1955-56, continue them in 1956-57, and launch five 
new replacements in 1956-57. 

The Annual Report of WICHE for 1955 showed that Utah had that 
single year expended $9,600 for eight students in veterinary medicine, 
placed at Colorado A. & M. during 1955-56 as candidates for the D.V.S. 
(Doctor of Veterinary Science). Utah received during the same year $4,000 
for two medical students sent from the state of Montana. The next 
WICHE Annual Report, for 1956, showed that during 1956-57 Utah was 
expending $16,800 for ten veterinary students at Colorado A. & M. and 
four at the State College of Washington. In that same year Utah was 
receiving $14,000 from seven exchangees in medicine, two from Arizona, 
two from Montana, and three from New Mexico. The total student 
exchange program in 1956—57 was running (for the eight states participating 
and Alaska) at $318,800. Arizona was spending and “sending” the most 
($87,600), sending fifty-five students to other states, twenty-three in medi- 
cine, eight in dentistry, and twenty-four in veterinary medicine. Colorado 
was the heaviest “receiving state,” having sixty-eight medical students bring- 
ing $136,000 to her University medical school (sixteen from Arizona, one 
from Montana, twenty-seven from New Mexico, and twenty-four from 
Wyoming), and eighty-two veterinary students bringing $98,400 to Colo- 
rado A. & M. (now Colorado State University of Agriculture and Applied 
Science) — for a total income of $234,400. The following tables show 
sending and receiving states under the student exchange program, 1956-57, 
listed in order of financial consideration involved. 


* Noteworthy was the Western Regional Conference on Education beyond the High 
School, held in San Francisco, April 8-9, 1957, in co-operation with President Eisen- 
hower’s Committee. Over 300 delegates attended by invitation, including governors 
(seven of whom came), legislators, heads of all leading institutions, and lay citizens. 
State conferences were to follow. 
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SenpinG States 1956-57* 


Numer oF STUDENTS 
States Dent. Vet. Med Expenditures 


24 $ 87,600 
12 74,400 
14 72,800 
21 28,000 
10 25,200 
14 16,800 
9,600 
3,200 
1,200 


$318,800 


Wyoming 
Oregon .... 
Montana 


tll wetulude 


*Source: Annual Report 1956, p. 9. 


Recervine States 1956-57* 


Numer or STUDENTS 
States ; Dent. Vet. Med. Amounts Received 


82 $234,400 
0 33,200 
Washington 18 24,800 


—_— 14,000 
California a 12,400 


Ee pe ee ee 81 23 100 $318,800 
($162,000) ($36,800) ($120,000) 


*Source: Annual Report 1956, p. 9. 


The 1957 Utah Legislature, on the recommendation of Governor George 
Dewey Clyde and the Utah commissioners, appropriated $64,800 to con- 
tinue the program for the biennium, an increase of over 70 per cent from 
the preceding two-year appropriation in veterinary medicine. From the 
standpoint of a single state, now begins the time of testing, foreseen by 
Chairman Wilson, and foreshadowed in Governor Lee’s message of January 
9, 1951, recommending that Utah ratify the interstate compact: “Under 
such a compact our medical school will be strengthened, and the demand 
for the establishment of a dental or a veterinary school will be ade- 
quately met.” 

The questions of “strength” and “adequacy” will not be answered, of 
course, or resolved, pending further experience. In the meantime, the role 
of WICHE is clear-cut and critical in providing “research facilities by which 
the long-term needs of higher education in the West may be discovered, 
defined, and provided.” WICHE is stimulating better planning and research 
at the state as well as the regional level in the West. The region’s higher 
institutions now enroll 20 per cent of the nation’s students, but produce 
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only 13.5 per cent of the nation’s doctoral degrees.*7 By 1975 the West’s 
explosive population growth will see a burden of students on its institutions 
equal in number to that borne by all U. S. institutions in 1940. If the com- 
pact by then has done nothing more than stimulate effective planning, it will 
have served well. The West’s economic growth and expanding political 
prominence in national affairs require it to throw off its “colonial” pattern, 
including dependency for educational leadership. Only California, Utah, 
Washington, Oregon, and Colorado, the current five “receiving” states, 
come close to meeting present needs of their populations for higher educa- 
tion. The challenge in the Western Governors’ resolution adopted at Salt 
Lake City, November 7-8, 1949, stands: “. . . a co-operative plan among 
the Western States is necessary and desirable and should be developed 
to provide more extensive facilities and training for the students of this 
region.” 


* A WICHE study prepared by Dr. R. G, Axt in 1956 showed that western institutions con- 
ferred only 9.4 per cent of Ph.D. degrees awarded in humanities in the United States, 
13.9 per cent in biological sciences, but did better in physical sciences with 14.7 per cent 
of the Ph.D.’s, and in social sciences with 15.3 per cent. 
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characteristics of the problem of administrative responsibility, and to 
evaluate the proposals which have been offered for its solution. 
Accordingly, first, I have contrived a series of “approaches” in which 
I show how this issue has been depicted and dealth with. In effect, I have 
constructed from the outstanding discussion a group of basic interpretations, 
in which the problem is (a) described, (b) defined, and (c) resolved.’ In 
the second part of the article, I have appraised these approaches. By these 
means I hope not only to expose the problem of administrative responsibility 
in its contingent and baffling complexity but to reveal, as well, the present 
lack of a satisfactory solution. 


[: THIS ARTICLE, my purpose is twofold. I seek to disclose the 


I 
It has become quixotic, perhaps, to suggest that government should 
perform fewer functions or render less service. Nonetheless, this hope is 
revived from time to time; and it has, in the past, provided the main 
reliance of some students of politics for achieving administrative responsi- 
bility. Moreover, whatever may be the adequacy of their prescription, these 


conservatives perceive correctly the breakdown of the traditional devices for 
maintaining the accountability of contemporary government, and sense full 
well some of the symptoms, if not the causes, of the problem of administra- 
tive responsibility. 


1. The conservative reaction 


In the view of the proponents of this interpretation, the problem of 
administrative responsibility exists because of (a) a conspiracy by adminis- 
trative officials to seize the powers rightfully belonging to the legislative 
branch, and (b) a degeneration of the popular spirit of freedom and in- 
dependence. These causes find common expression in “government by 
bureaucracy.” 

As the old master of this school has explained, to be repeated with slight 
variations by his followers ever since: 

The subversive power secured by the bureaucrats and selfish groups from a well mean- 


ing and complacent Congress, which professes to accomplish so much for the poor, the 
exploited, and down trodden, means nothing less than the transformation of individual 


* Needless to say, the grouping of particular commentators for this purpose signifies no 
classification for other purposes. Also, it is to be recognized that many writers would 
fall within several categories on individual points. Nor again does this review suggest 
that there are not other, less complete interpretations of the problem. 
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enterprise, self-reliance, and ambition into collective and mass action, directed by bureauc- 
racy uncontrolled by law.” 

To achieve administrative responsibility, in this view, it is necessary to 
put the political system back into its traditional order. To this end, several 
specific and general measures must be taken. For example, the legislature 
must repossess its essential functions; public expenditures must be reduced; 
administrative agencies must be prohibited from using their funds for 
“propaganda”; the staff of the executive branch should be cut by at least 
half; the people should be made more tax-conscious; and the state and local 
governments should regain the powers that the federal unit has wrongfully 
bartered and stolen away from them.’ But, generally, “political morality” 
must be recaptured by the people themselves. As Wriston exhorts: 


... repudiate administrative management; insist upon government by the people as well as 
government for the people. Accept boldly the dangerous doctrine of freedom, and repel 
every suggestion that safety is more important. Stop the alternate coddling and sacrifice 
of youth; open to them avenues of opportunity for experience and adventure. Eschew 
privilege, banish privilege, accepting for yourselves and offering to others success or failure 
as talents and industry warrant.‘ 

In essence, therefore, the problem of administrative responsibility is the 
problem of bureaucracy. Administrators have assumed (and have been 
given) roles which can only be played by other institutions, if at all, in 
democratic, constitutional government. Enhanced by governmental expan- 
sion, the bureaucracy seeks ever to enlarge its dominion over the other 
branches and over the people. To regain a responsible administration, we 
must destroy bureaucracy, ultimately by destroying the public policies and 
the popular attitudes upon which it depends. 


2. The rule of law 


Another approach to administrative responsibility can be subsumed 
broadly under the heading of “the rule of law.” This interpretation has 
some affinity in spirit with conservative reaction: it accepts, with some 
softening, the conspiracy theory of the bureaucracy, and is alarmist concern- 
ing the deterioration of traditional norms in government. But in its special 


* James Beck, Our Wonderland of Bureaucracy (New York: Macmillan, 1932), p. 85. For 
a sample of the variations, see Herbert Hoover, The Challenge to Liberty (New York: 
Scribner’s, 1934); Henry Wriston, Challenge to Freedom (New York: Harper, 1943); 
and John Crider, The Bureaucrat (New York: Lippincott, 1944). The recently inaugu- 
rated magazine, National Review, now renders these quaint themes in new accents. 


* These several recommendations are made in Beck, Crider, and Wriston, op. cit., pp. 84, 
87; 197; and 129, respectively. It is worth noting that the issue of federalism is almost 
inevitably associated with this approach to administrative responsibility. The assump- 
tion by the executive of the powers of other branches is accompanied by the vertical 
centralization of power; and both developments are part of the new disorder which 
must be set aright if political responsiveness and responsibility are to be assured. 


‘Op. cit., p. 229. 
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concern for the 
sui generis.5 


‘judicial regime” and in its proposals, this approach is 


The rule of law in relation to administrative responsibility means 
several things. Basically, it implies a system of social and political balance. 
As the Special Committee of the American Bar Association observed: 

The more complex a society, the more and more numerous and complex the relations 
and groups and associations of which it is made up, the more complicated becomes the 
task of adjusting their conflicting and overlapping interests and clashing activities. Hence 
the more need of a system of balances. . . .* 

In institutional terms, this ideal of “a system of balance” requires, first, 
the separation of governmental powers. “Men have known from sad experi- 
ence centuries before Lord Acton said it, that ‘Power tends to corrupt, and 
absolute power corrupts absolutely.’ A reign of law, in contrast to the 
tyranny of power, may be achieved only through separating appropriately 
the several powers of government.” * The capacity to make the law, there- 
fore, must be detached from the capacity to carry out the law. And again, 
both powers must be removed from the power of adjudication, for “when 
the judicial power is combined with executive or legislative power, a maxim 
fundamental to the administration of justice is disregarded.” ® 

The rule of law means, further, the process of law; or, as that principle 
is more commonly abbreviated, due process. Due process, it is held, is a 
criterion for all governmental activity — legislative, executive, and judicial. 
Essentially, due process demands that official action rest on rationality and 
regularity, and be based in cause. When private rights are affected by the 
state, the action cannot be arbitrary, or capricious, or discriminatory, or 
confiscatory, or without legal basis. 

Finally, the rule of law signifies judicial review. It has been a canon of 
democratic constitutionalism that when a man’s rights are affected by public 
action, he is entitled to test the legality of that action. Although Dicey’s 
celebrated definition may never have described the practical situation in 
American law, “it must not be assumed that . . . it is without influence. Far 
from it. The influence of Dicey’s enthronement of the principle of the rule 


*It is an interesting footnote to the development of the discussion of the problem of 
administrative responsibility that O. R. McGuire, whom Beck thanks in his preface for 
assistance in the preparation of his Wonderland, later became a member and, still 
later, chairman of the American Bar Association’s Special Committee on Administra- 
tive Law. This Committee published a series of elaborate reports during the nineteen- 
thirties which cited the trend toward “administrative absolutism.” These reports and 
other efforts by the American Bar Association eventually led to the passage of the 
federal Administrative Procedure Act of 1946. 


* Advance Program, Sixty-First Annual Meeting, American Bar Association, 1938, p. 143. 


* Arthur T. Vanderbilt, The Doctrine of the Separation of Powers and Its Present-Day 
Significance (Lincoln: University of Nebraska Press, 1953), p. 37. 


*59 American Bar Association Reports 545 (1939). 
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of law as he interpreted it, with its apotheosis of the ordinary court of justice, 
is still very much alive and directing . . . the course of legal development.” ® 

These treasured and essential precepts of the rule of law are threatened 
by the rise of the administrative process. The separation of powers is jeopard- 
ized by executive exercise of the powers of the other branches through rule- 
making and adjudication. Due process of law is violated by the combination 
of functions in administrative agencies and by the lack of proper procedure 
in administrative determinations. Judicial review is made difficult or impos- 
sible because of the limitation of court jurisdiction by the legislature and the 
absence of a proper record on which appeal can be made from the decisions 
of administrative tribunals. There is abroad a “tendency of administrative 
bureaus” to supplant “our traditional judicial regime by an administrative 
regime.” *° This is the problem of administrative responsibility. 

Implicit in the fact and value premises of this interpretation is the defini- 
tion of administrative responsibility as a function of the rule of law. That 
is to say, administrative responsibility exists when the rule of law exists. 
When powers are separated, due process is provided, judicial review and the 
other rules of the legal order are in effect, administrative responsibility 
is present. . 

Although the thrust of the rule of law is, thus, to assign the administrator 
a ministerial role in a condition of responsibility, this implication is empha- 
sized only by the extremists in the approach. Even the Special Committee 
conceded: “It must be recognized that administration will inevitably play a 
large and very likely for some time to come increasing role in American 
government.” '! The principle of the separation of powers remains but, in 
Holmes’ felicitous phrase, it may be “softened by a quasi.” Due process need 
not be judicial process. 

Despite these concessions, the definition holds that administrative 
responsibility can be attained only by the re-establishment of the rule of law. 
Many specific reforms are needed. For example, preliminary to adminis- 
trative rule-making, notice of proposed proceedings must be published, 
indicating their “time, place, and nature,” “the authority under which the 
rule is proposed,” and the “terms of substance of the proposed rule or a 
description of the subjects and issues involved.” All interested parties must 
be given an opportunity to participate “through submission of .. . data, 
views, or arguments.” The agency must supply to the public “a concise 
general statement” of the bases and purposes of the rules finally adopted. 


* J. Roland Pennock, Administration and the Rule of Law (New York: Farrar & Rinehart, 
1941), p. 10. 

* Special Committee, Advance Program, op. cit., p. 142. A more extreme statement of these 
views is contained in Dean Roscoe Pound’s “For the ‘Minority Report,’ ” 27 American 
Bar Association Journal 664 (1941). 


™ Advance Program, op. cit., p. 145. 
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Moreover, a minimum time must elapse prior to the effective date of the 
adopted rule; and “any interested person [must be afforded] the right to 
petition for the issuance, amendment, or repeal of [the] rule.” ** Similarly 
for quasi-judicial proceedings, notice is required as to time, place, and 
authority for the proceeding and the matters of fact and law to be con- 
sidered. Extensive protections must be afforded to the parties in interest. 
And within agencies, a strict separation of functions must be maintained. 

The crucial provision of the prescription, however, is for judicial review. 
With exceptions which are themselves subject to interpretation by the 
courts, any person suffering legal wrong because of any agency action, or 
adversely affected or aggrieved, shall be entitled to judicial review. The 
scope of the review may be as wide as the courts consider essential to 
interpret constitutional provisions, and to determine the meaning or appli- 
cability of the terms of agency action. “In the last analysis, the only assur- 
ance of faithful performance of duties in accordance with the statutes and 
the facts, is the right of appeal to the courts with sufficient jurisdiction in 
the courts to prevent unjust and arbitrary administrative action.” ** “In the 
last analysis,” then, the courts will ensure that responsibility informs 
administrative action. Although other features of the legal order must 
accompany judicial review, ultimate reliance may be placed in the courts. 
As Judge Learned Hand recently repeated, “I am perfectly satisfied that 
somewhere along the line you cannot leave the last word with an adminis- 
trative tribunal; I am sure that that will run in the end into a sclerosis that 


will be fatal.” ™“ 


3. Executive supremacy 


At least one proposition of the rule of law has been employed by pro- 
ponents of another basic approach to administrative responsibility, the 
approach through executive supremacy. In this interpretation, violation of 
the principle of the separation of powers is again held to be a primary 
source of administrative irresponsibility. But no other premises are shared, 
and the approaches are far apart in all other respects. 

The chief executive, it is here asserted, was meant by the federal Con- 
stitution to be the administrator-in-chief. As the President’s Committee on 
Administrative Management explained: it was “the clear intent of the Con- 
stitution” that the chief executive be “the general manager of the 
United States.” * 


* These quotations are from the Administrative Procedure Act of 1946, passim. 

*O. R. McGuire, “Administrative Law and Democracy,” 25 American Bar Association 
Journal 398 (1939). 

™ Hearings before a Subcommittee to Study Senate Concurrent Resolution 21, Comm. on 
Labor and Public Welfare, Sen. 82d Cong., Ist Sess. 384 (1951). 

* Report of the President’s Committee on Administrative Management, Administrative 
Management (Washington: U. S. Govt. Printing Office, 1937), pp. 1, 3. 
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Moreover, in establishing the chief executive as general manager, the 
Constitution merely incorporated sound principles of administration. ‘“For- 
tunately, the foundations of effective management in public office, no less 
than in private affairs, are well known. They have emerged universally 
wherever men have worked together for some common purpose, whether 
through the state, the church, the private association or the commercial 
enterprise.” ** Among these well-known principles, applicable to public 
as well as private enterprise, are the following: 


(1) All echelons of an organization must be connected by an unbroken 
chain of command. Every member of the association must occupy a deter- 
minate place within a comprehensive structure of authority.?” 


(2) In addition to integrity of command, there must be unity of 
command. 


“A man cannot serve two masters” was adduced as a theological argument because it was 
already accepted as a principle of human relations in everyday life. . . . The rigid adherence 
to the principle of unity of command may have its absurdities; these are, however, un- 
important in comparison with the certainty of confusion, inefficiency and irresponsibility 
which arise from the violation of the principle.” 

(3) Authority must be commensurate with responsibility. So funda- 
mental is this principle that “it would be as vain to imagine the assumption 
of responsibility without the means to perform it as it would be to imagine 
the assumption of responsibility without intention to perform it. Organiza- 
tion cannot entertain a notion which would indulge its own defeat.” ' 

The problem of administrative responsibility exists because these prin- 
ciples of effective management have been ignored in public administration. 
The difficulty is not executive encroachment upon the sphere of the legis- 
lature and the courts, but rather legislative and judicial encroachment 
upon the executive. By maintaining a “fourth headless branch” of agencies 
independent of the chief executive, and hence through failure to install 
the standards of sound administration, we have made it “almost impossible 
to hold anyone completely accountable for a particular program or 
operation.” *° 

By definition, administrative responsibility is an administrative condi- 
tion. It is a function of organization and management. Responsibility “is 
the obligation of an individual to render an account of the fulfillment of his 


* Ibid., p. 3. 

* James D. Mooney and Alan C. Reiley, The Principles of Organization (New York: Harper, 
1939), pp. 102-8. 

* Luther Gulick, “Notes on a Theory of Organization,” in Luther Gulick and L. Urwick 
(eds.), Papers on the Science of Administration (New York: Institute of Public 
Administration, 1937), p. 9. 

*® Alvin Brown, Organization: A Formulation of Principle (New York: Hibbert, 1945), p. 19. 

The Nineteenth and Concluding Report of the Commission on Organization of the 
Executive Branch of the Government, H.R. Doc. No. 197, 81st Cong., Ist Sess. 5 (1949). 
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responsibilities to the principal to whom he reports. An individual to 
whom responsibility and authority are delegated accepts also a commen- 
surate accountability... .” ** Moreover, “an obligation must be enforceable, 
since for effective administration an unenforceable obligation could have no 
value. The power of enforcement must rest with another. Every obligation 
implies, in other words, not only an obliger, but equally an obligee.” ** In 
sum, responsibility is organized obligation. It runs up the chain of com- 
mand from administrative obligee to administrative obligor. Responsibility 
is also cumulative. At each level in the organizational hierarchy, the 
superior for lower levels becomes a subordinate in relation to higher levels 
until finally, by virtue of the principle of unity of command, a single, 
supreme head is responsible for the entire organization. 

Since administrative responsibility is an administrative condition, it 
must be achieved by administrative reform. In effect, the chief executive 
must be made what the Constitution intended him to be, the chief adminis- 
trator. He is the highest obligor in the executive establishment, and is an 
obligee in relation to the legislature and the people. Because responsibility 
must be enforceable, and because the principles of sound administration 
require unity and integrity of command, the executive establishment must 
be reorganized and the chief executive given the powers needed to be 
responsible. 

Among the measures most often proposed to this end are the following. 
The executive branch must be recast into clear, rational, and related depart- 
ments of activities. Concomitantly, the “fourth headless branch” must be 
absorbed into existing or new units, subordinate to the chief administrator. 
The executive staff and auxiliary services must be extended and strength- 
ened. The legislature must refrain from legislating administrative proce- 
dure. The legal responsibilities presently borne by departmental and other 
unit heads for particular programs must be transferred to the chief execu- 
tive who will, in turn, delegate his responsibility with commensurate 
authority to his subordinates. 

In short, a “responsible administration” must be created. When by 
appropriate administrative reforms the chief executive is made responsible, 
then, ex hypothesi, the organization of which he is the head is also made 
responsible. By enabling the chief administrator to control his administra- 
tion, the legislature and the people may, through him, control the adminis- 
tration. “The possibility, at least, of securing co-ordinated and responsible 
administration rests in giving adequate administrative authority to the 
Chief Executive.” ** 


™ Standard Oil Company of California, Department of Organization, The Management 
Guide (San Francisco, 1948), p. 22. 


* Brown, op. cit., pp. 25-26. 


*™Herman Miles Somers, “The President as Administrator,” Annals of the American 
Academy of Political and Social Science, 283 (1952), 106. 
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4. Corporate objectivity 


Another approach deals with the problem in an altogether different 
manner. In its premises, this interpretation rejects the conspiracy theory 
of conservative reaction and of the rule of law, while admitting that the 
traditional devices for political control of the administration are failing. 
Furthermore, the proponents of this view maintain that the traditional 
devices cannot work in the modern governmental setting. Other and 
fundamentally different measures are needed, whose nature is suggested 
by the heading, “corporate objectivity.” 

The problem of administrative responsibility, notes this interpretation, 
has arisen because of the enlarging role of the bureaucracy in the formula- 
tion of public policy. But the bureaucracy did not create this condition. 
The burgeoning power of the civil service is a dependent, not independent, 
phenomenon. What is denounced as the rise of bureaucracy is but the 
necessary political response to undeniable social and economic needs. 
“There is little value in emotional outbursts over this development. If we 
have a ‘wonderland of bureaucracy,’ it is the natural accompaniment of 
our wonderland of industrial progress.” ** 

At bottom, the basic plan of American government, the separation of 
powers, is impracticable. While this ideal may have a sound “psychological” 
basis, insofar as three types of decision can be made which are roughly 
analogous to the constitutional itemization, restriction of these decisions to 
the constitutional branches is impossible. Further, the legislature has proved 
unequal to its constitutional task. On the complex and technical issues 
which confront the modern state, “the elected representative is no more 
able to form a sound judgment than the average voter.” *° Nor, again, have 
the voters themselves been able to propose public policy or supply a specific 
mandate. The “popular will has little content” concerning the great prob- 
lems which government must now solve “except to see . . . maladjustments 
removed.” ** It is because of external circumstance and simple default, 
therefore, that “the task of clear and consistent policy formation has passed 
into the hands of administrators and is bound to continue to do so.” *” 

If, perforce, the administrator formulates public policy, what conditions 
must be met then for him to be responsible? The approach replies that 
administrative responsibility is an ambivalent concept. It has two aspects, 
each tested by different norms. For those issues of public policy which can 


“Carl J. Friedrich, Constitutional Government and Democracy (Boston: Little, Brown, 
1941), p. 385. Cited below as C.G.D. 


* Ibid., p. 400. 
* Carl J. Friedrich, “Public Policy and the Nature of Administrative Responsibility,” Public 


Policy, Vol. 1, ed. Friedrich and Edward S. Mason (Cambridge: Harvard University 
Press, 1940), p. 12. Cited below as “P.P.” 


* Ibid. 
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be understood, directed, and judged by the electorate and legislature, 
political-administrative responsibility is required. But for other questions, 
another standard exists. As Friedrich has repeatedly distinguished and 
designated these two phases of responsibility: 

Administrative officials seeking to apply scientific “standards” have to account for their 
action in terms of a somewhat rationalized and previously established set of hypotheses. 
Any deviation from these hypotheses will be subjected to thorough scrutiny by their col- 
leagues in what is known as the “fellowship of science.” . . . If a specific designation were 
desirable, it might be well to call this type of responsibility “functional” and “objective,” 
as contrasted with the general and “subjective” types, such as religious, moral and political 
responsibility. For in the former case, action is tested in terms of relatively objective prob- 
lems which, if their presence is not evident, can be demonstrated to exist, since they refer 
to specific functions. Subjective elements appear wherever the possibility of relatively 


voluntary choice enters in, and here political responsibility is the only method which will 
ensure action in accordance with popular preference.” 


Objective responsibility exists for activities where scientific standards 
may be applied: political responsibility pertains to those activities where 
such standards do not exist. Objective responsibility demands action indi- 
cated by the scientific information relating to the problem under considera- 
tion: political responsibility is enforced by the people and their representa- 
tives. But objective responsibility “cannot be effectively enforced except 
by fellow-technicians who are capable of judging . . . policy in terms of the 
scientific knowledge bearing upon it.” *° 

The operation of objective responsibility may be illustrated by two 
examples. The decisions of courts are responsible because judges have to 
account for them according to “rationalized and previously established” 
legal rules. Judges look to their colleagues, the “wide fraternal community” 
of the bar, for approval of their determinations.*° Similarly, “If an official 
of the Bureau of Standards . . . should make regulations which show lack 
of acquaintance with essential knowledge in his field, he would be criticized 
so strenuously by his fellow engineers that his authority would presently 
vanish.” * 

Since administrative responsibility is by definition an ambivalent condi- 
tion, it must be achieved by measures directed to each of its aspects. For 
political-administrative responsibility, the traditional devices of political 
control should be applied. However, “in a state in which the powers of 
government intermesh widely with those of industry, commerce, and 
finance, the traditional restraints upon the discretion of the administrator 
through making him responsible to the electorate, the courts, and the 


* Carl J. Friedrich, “Responsible Government Service,” in Problems of the American 
Public Service (New York: McGraw-Hill, 1935), p. 38. Cited below as “R.G.S.” This 
description reappears without modification in many of Friedrich’s later works. 

* Friedrich, “P.P.,” p. 14. 

* Friedrich, C.G.D., p. 408. 


"Ibid. Italics mine. Friedrich provides no other examples of the operation of objective 
responsibility. 
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legislators are inadequate.” ** To supplement these measures, a number of 
“authoritative methods” must be applied “within the hierarchy of 
officials.” ** 

For objective-administrative responsibility, other measures must be 
taken. These measures are indirect. They are aimed at creating conditions 
in which responsibility can thrive, rather than at imposing it. “One cannot 
commandeer responsibility. One can only cultivate it, safeguard its roots, 
stimulate its growth, and provide it with favorable climatic conditions.” * 
First, the conditions of public employment must be reformed. “Employees 
who are denied the rights of ordinary citizens cannot possibly be expected 
to remain loyal and responsible public servants.” ** Hence, civil servants 
must be given the right to organize and to bargain collectively with their 
employer, the government. They should also be encouraged to form pro- 
fessional and vocational associations. Instead of muzzling public employees, 
the government should allow them to speak out on issues of public policy. 
Particularly on “matters of vital importance,” which are by that token 
likely to be questions on which the civil servant has exceptional insight, 
“the general public is entitled to the views of its permanent servants.” ** 
The public employee should also be relieved of liability for torts committed 
in the line of duty. Present policy causes the civil servant to be over- 
cautious and, thus, irrespensible.*’ Finally, the staffing of the public service 
should be improved. The merit system should be extended and the career 
concept strengthened by including on a career basis the highest posts 
beneath the heads of departments. 

When these preliminary measures have been taken, the vital and perva- 
sive forces of corporate and professional influence will be released. The 
public service will automatically become self-conscious as a responsible 
partner in the democratic system. The “service” will have the dignity and 
status which its essential role deserves. The relevant standards of craft will 
provide criteria of performance, and the administrator’s decisions will be 
informed by anticipation of the critical scrutiny of his fellow craftsmen. 
No doubt, professional codes of ethics will be expanded and will provide 


* John Gaus, “The Responsibility of Public Administration,” in Gaus and Others, Frontiers 
of Public Administration (Chicago: University of Chicago Press, 1936), p. 34. Marshall 
Dimock makes the same point in “Forms of Control over Administrative Action,” in 
Governmental Administration, ed. Dimock and Others (Baltimore: Johns Hopkins 
Press, 1935), p. 295. 


* Including reprimands, fines, promotions, fiscal controls, etc. Friedrich, C.G.D., pp. 402-8. 


* Fritz Morstein-Marx, “Administrative Responsibility,” in Public Management in the New 
Democracy, ed. Morstein-Marx (New York: Harper, 1940), p. 248. 


* Friedrich, C.G.D., p. 407. 
* Friedrich, “P.P.,” p. 23. 
* Dimock, op. cit., p. 301. 
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generalized tests of action; but technical standards will control particular 
decisions.** 

Measures aimed both at political-administrative responsibility and objec- 
tive-administrative responsibility must, therefore, be taken. Their im- 
portance in the proposal, however, is by no means equal. It must be 
recalled that the task of formulating public policy has already passed sub- 
stantially into the hands of administrators. The basic cause of this transfer 
is the inability of the legislature and the electorate to comprehend the 
technical problems involved in modern governance. Objective responsibility 
thus relates to the issues about which the public and their elected represen- 
tatives are unable to form judgments, and which underlie the rise of the 
power of the bureaucracy. Therefore, “in the next chapter of the history 
of American institutions, self-regulation will probably be found replacing 
wholesale reliance on outside compulsion. . .. It is a corporate device 


which may become the means of making other forms of control largely 
unnecessary.” ** 


5. Legislative supremacy 


A final approach to administrative responsibility appeared originally as 
a response to the approach I have called corporate objectivity.*° It is, how- 
ever, by itself an independent and complete interpretation of the problem. 
The need for legislative supremacy is its major stress. 

The problem of administrative responsibility, this approach holds, can 


be understood only in relation to certain characteristics of democratic 
government. In a democracy, government exists at the pleasure of the 
people and for the sole purpose of providing the services which they desire. 
Contrary to the premises of corporate objectivity, “the will of the people 
has content, not only about what it desires, but how maladjustments can 
be remedied.” This is the principle of “the mastership of the public.” “ 


“In this connection, it is important to note that the proposal is not for an individualistic 
administrative ethic. It is rather for the development and application of the standards 
of a profession. These standards are objective, not subjective, and are externally 
enforced. There may be, of course, a great similarity between the conditions appro- 
priate for both controls. But neither Friedrich nor his colleagues cited here have pro- 
posed anything beyond a corporate or craft standard of responsibility. 

* Dimock, op. cit., pp. 302-3. 


“The germinal ideas of this approach first appeared in Herman Finer’s critical review of 
Friedrich’s report for the Social Science Research Council’s Commission of Inquiry on 
Public Service Personnel, Responsible Government Service, cited above. See Finer’s 
review, “Better Government Personnel,” Political Science Quarterly, LI (1936), 580 ff. 
As the debate between these scholars continued over the next five years, both developed 
and elaborated their views. Concomitantly, other statements embodying the assump- 
tions or recommendations of the legislative supremacy approach apyeared. Perhaps 
the fullest and most extreme development of this approach is found in Charles 
Hyneman’s monograph, Bureaucracy in a Democracy (New York: Harper, 1950). 
These and other relevant works are cited below. 

“Herman Finer, “Administrative Responsibility in Democratic Government,” Public 
Administration Review, I (1941), 337, 346. 
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In the application of this principle, the legislature has a special status 
and role. (In this context, legislatures include elected chief executives 
insofar as they are part of the legislative process.) “In their hands rests the 
duty of defining the general interest so far as may be possible — the task of 
safeguarding the civil liberty, health, education, security, and opportunity 
of all citizens.” *? Only the legislature has been authorized to make the 
law. This is “an inescapable responsibility of the first magnitude.” * 

From its duty to translate the general interest into law, it follows practi- 
cally that the legislature must oversee the execution of the law. Moreover, 
oversight of execution is required by the Constitution: “The framers of the 
Constitution expected Congress to share in the direction and control of 
administration.” ** 

The special position of the legislature derives, further, from the char- 
acteristics of that body. A legislature is an elective, representative assembly. 
Each of these features is important. Because the legislature is representa- 
tive, it draws its members from a cross-section of the body politic. Because 
it is an assembly, it must proceed by investigation, discussion, and debate. 
Above all, however, the legislature is elective. Indeed, it is the most elective 
agency in the American constitutional system. The legislature may speak 
for the people because it has been chosen by the people. 

By contrast, the administration has another role and different character- 
istics. In a democracy, the bureaucracy does not formulate public policy. 
It is both unauthorized to and incapable of assuming the task of making 
the law. The bureaucracy is inherently specialist, hierarchical, and auton- 
omous. Indeed, herein are the dangers, for “administrative history of all 
ages, the benevolent as well as the tyrannical, the theological as well as the 
secular, has demonstrated without a shadow of doubt that sooner or later 
there is an abuse of power when external punitive controls are lacking.” *° 

The requisites of democracy and the characteristics of the legislature 
and of the bureaucracy imply the definition of administrative responsibility. 
There are two definitions. First, responsibility may mean that x is accountable for y to z. 
Second, responsibility may mean an inward personal sense of moral obligation. In the first 
definition the essence is the externality of the agency or persons to whom an account is to 


be rendered, and it can mean very little without that agency having authority over x, deter- 
mining the lines of x’s obligation and the terms of its continuance or revocation. The 


“Leonard D. White, “Legislative Responsibility for the Public Service,” in White and 
Others, New Horizons in Public Administration (University: University of Alabama 
Press, 1945), p. 9. 

“Ernest Griffith, Congress: Its Contemporary Role (New York: New York University Press, 
1951), p. 107. 


“ Hyneman, op. cit., p. 176. 
* Finer, “Administrative Responsibility . . . ,” p. 338. The same dangers, with variations as 
to details, are cited by all spokesmen in this interpretation. See, e.g., Hyneman, op. cit., 


pp. 26 ff., and Leonard D. White, “Congressional Control of the Public Service,” 
American Political Science Review, XXXVX (1945), 11. 
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second definition puts the emphasis on the conscience of the agent, and it follows from 
the definition that if he commits an error, it is an error only when recognized by his own 
conscience, and that the punishment of the agent will be merely the twinges thereof.” 
Between these definitions, there is but one democratic choice. Only where 
z has authority over x and determines the lines of x’s obligation is there real 
responsibility. This definition is simple and unambiguous. It is objective. 

Administrative responsibility can be achieved only through effective, 
external, punitive control over the administration. The task is, first, to fix 
the lines and terms of the administrator’s obligation. Only the legislature 
can set these limits. Then, the legislature must be made capable of impos- 
ing this obligation. 

Among the steps necessary to secure administrative responsibility are 
the following. First, considerable reform is needed at the very beginning of 
the legislative process. The legislature does not have sufficient advice inde- 
pendent of bureaucratic recommendation. “It was this superior command 
of information more than any other one factor that for so many years gave 
the executive-legislative struggle the appearance of a losing battle for the 
latter.” 7 Therefore, legislatures must enlarge and strengthen their “third 
force” of experts who may counter the counsel of administrators. 

At the other end of the legislative process, as well, the legislature needs 
assistance. After a program has been authorized and appropriation made 
for it, the legislature must know that the activities approved and the money 
provided have been employed faithfully and well. While the legislature 
has its own methods for investigating these matters, there is need for an 
“operations audit” to be conducted by an outside agency. At the federal 
level, the General Accounting Office should perform this essential check.** 
Such a performance evaluation of the bureaucratic agencies would be a 
powerful device for legislative control. 

The organization of the legislature should be improved to facilitate over- 
sight of the administration. Among other changes, the jurisdiction of 
committees should be modified so as to rationalize more exactly with the 
executive structure. Perhaps a new standing committee should be created. 
This committee would be a “crossroads” agency, through which “all pros- 
pective legislation bearing on administration must pass, and a reviewing 
agency of some weight to inspect such legislation in the light of accepted 
standards.” *° 


“ Finer, “Administrative Responsibility . .. ,” p. 336. 


“ Griffith, op. cit., p. 30. There is, it may be noted, considerable difference of opinion among 
proponents of this approach as to how much legislative staff assistance is necessary or 
desirable. Cf. Griffith, op. cit., pp. 74-75 and White, “Congressional Control... ,” p. 8. 

“ White, “Congressional Control . . . ,” p. 10. Hyneman also places great emphasis upon 
the potential contributions of the G.A.O. 


“ White, “Legislative Responsibility . .. ,” p. 12. 
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The operating relations between the legislative and executive branches 
need revision. The principle should be one of specific legislative super- 
vision of administration. “First, and fundamental, is the rule that [the 
legislature] should specify in the statute every guide, every condition, every 
statement of principle, that it knows in advance it wants to have applied in 
the situations that are expected to arise. This rule derives from a concept 
of legislative supremacy.” ®° Second, the legislature must maintain con- 
tinuous contact with administrative management. This means that the 
executive organization and methods should be prescribed by the legisla- 
ture.*? Further, appropriations should be itemized and so conditioned as to 
ensure that money is spent for the objectives provided.®* The legislature 
should continue, if not expand, its control over the personnel function.®* 
Regular legislative-executive conferences on administrative problems should 
be conducted and perhaps formalized. 

Finally, a somewhat more drastic reform may be needed. Some integra- 
tion of the “political branches” — legislative and executive — may be neces- 
sary to cement the control of elected representatives over the administra- 
tion. Short of constitutional amendment,** several co-ordinating steps 


* Hyneman, op. cit., p. 81, 84-87. Professor White would not agree with this proposal. 
While concurring as to the necessity of legislative supremacy, he feels that the legis- 
lature ought to give attention to a “limited number of key points.” Congress ought to 
“deal with administration on the basis of principle and generality,” concentrating on 
an administrative “system which tends to produce competence rather than incompe- 
tence, responsibility rather than irresponsibility.” White, “Legislative Responsibility 

i pp. 6, 16; “Congressional Control . pp. 7, 9, et passim. But Finer urges 
that the elected representative “determine the’ course of action of the public servants 
to the most minute degree that is technically feasible.” Finer, “Administrative Respon- 
sibility . > p. 336. 


** Hyneman, - og p. 100, and White, “Legislative Responsibility . .. ,” p. 14. 
* Hyneman, op. cit., pp. 119 ff. 


® The extreme view on this point is again taken by Hyneman. He urges that Congress “con- 
stantly inquire into the employment, placement and promotion practices in the 
administrative branch. . . . Where Congressmen see practices that offend them and 
find individuals that they believe unworthy of their posts, they should tell the respon- 
sible administrative officials what they object to. ...” If these representations are in- 
effective, Hyneman goes on, “then Congress may have to give its action a specific 
application. If, for instance, it is determined to force a particular individual out of the 
government service (as I think it may properly do under certain circumstances), then 
Congress might address a resolution to the proper administrative official or the Presi- 
dent announcing its lack of confidence in the administration of a particular sector of 
the administration and indicating the possibility that appropriations will for that reason 
be reduced in the future.” Op. cit., pp. 201, 202. Most observers in this approach sug- 
gest only that the number of “policy positions” in the executive branch be increased 
and that these be filled by legislative patronage. 

“Finer has argued, however: “I am certain that the United States will never have a 
healthy political system until it overcomes the separation of powers, not by trifling 
expedients but by a clear and direct constitutional amendment.” “Better Government 
Personnel,” p. 585. And again, “I am confident that the United States of the twentieth 
century cannot be adequately served with the one-man Presidency. .. . Co-ordination, 
so necessary as the state takes on more functions, is not a mere product of executive 
gadgetry, but the product of a legislature intimately allied with the chief executive (the 
Cabinet) and with a power of damnation in its hands.” Road to Reaction (Boston: 
Little, Brown, 1945), pp. 214-5. 





APPROACHES TO ADMINISTRATIVE RESPONSIBILITY 715 


could be taken. For example, administrative personnel might be made 
members of legislative committees.°° The chief executives might construct 
his cabinet so as to include responsible members of the legislature as heads 
of certain departments.®* Alternatively, a central council might be created. 
This agency would be composed of leaders of the legislature, the heads of 
the principal departments, and some persons “who hold no public office 
in the ordinary sense of the term.” These last should be included “because 
they can bring to the council advice and public support which are essential 
to the success of the party.” °’ Such a body, having responsibility for the 
formulation of the government’s program and its day-to-day direction, 
would bring into harmony the instructions received by the bureaucracy. 
In sum, the hope for maintaining democratic responsibility in American 
public administration rests upon political control. The elective representa- 
tive assembly, which is itself responsible, must set and enforce the responsi- 
bility of the administration. The condition sought is no less than the unam- 
biguous, external, and objective subservience of the bureaucracy. Although 


judicial and quasi-judicial procedure and standards provide some guarantees of fair and 
beneficial administration, and through the codes of ethics, interior discipline, and all the 
arrangements to make these effective, offer the guarantees of inventiveness, agility, and 
fruitful administration, nothing is more important in our own day than the fundamentality 


of political control, or political responsibility.” 
II 


In the preceding part of this article, I have defined five basic interpreta- 
tions of the problem of administrative responsibility. By this formulation, 
I have intended to reveal the characteristics of the problem and to outline 
the leading proposals which have been developed to meet it. 

Instead of proceeding now to a detailed comparison and contrast of 
these approaches, whose basic differences may have been made apparent 
already, I propose to turn directly to the question of evaluation. Since the 
same issue has been dealt with in several ways, and each of these interpreta- 
tions is urged presently by some students of the problem, an appraisal is 
necessary. Specifically, the question is: to what extent do the outstanding 
interpretations, individually or collectively, promise to solve the problem of 
administrative responsibility which they reveal to be so complex and urgent? 

Evidently, then, the task is to evaluate the several prescriptions. But 
when attention is thus focused upon the recommendations of the approaches 


® Griffith, op. cit., p. 47. 


This recommendation, which appears often in the literature of this approach, seems to be 
a variation on Professor Corwin’s earlier proposal. Edward S. Corwin, The President: 
Office and Powers (New York: New York University Press, 1941), pp. 304 ff. 

* Hyneman, op. cit., pp. 557, 572. Some party reform is usually expected to accompany 
these proposals, but it is not detailed by the proponents of this approach. 

* Finer, “Better Government Personnel,” p. 585. 
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for the attainment of administrative responsibility, the difficulty becomes 
obvious. 

The proposals diverge. Restore the right political order, urges conserva- 
tive reaction. Repudiate administrative management; re-establish political 
morality; and administrative responsibility will be achieved. Reinstate 
the legal order, recommends the rule of law. Recover the separation 
of powers; provide procedural protections for persons affected by adminis- 
trative actions; and, above all, enhance judicial review. Through a 
government of laws, not of men, we will attain administrative responsi- 
bility. But, contends executive supremacy, we must integrate as well 
as separate. Reorganize, and give the administrator-in-chief the authority 
he needs to enforce the obligation of his subordinates. It is by strengthen- 
ing, straightening, and shortening the chain of command that adminis- 
trative responsibility will be secured. The administrator must be liber- 
ated, asserts corporate objectivity. For the simpler tasks of government, 
traditional and authoritative controls may be effective; but they are 
inapplicable to those technical issues cf public policy which have been 
surrendered to the bureaucracy. Make the administrator a dignified and 
honorable partner in democracy, and his fellow-craftsmen will set appro- 
priate standards for his decisions. On the contrary, argues legislative 
supremacy: as administrative history reveals too clearly, only external 
punitive controls can keep the bureaucracy accountable. The lines and 
limits of administrative action must be fixed by the representative, elective 
assembly, for it alone can define, for the people, the public interest. Not 
more, but less administrative freedom is required. Make the administration 
a servant, not a partner, in democracy; and administrative responsibility 
will be maintained. 

The proposals not only diverge — they conflict. For example, legislative 
supremacy and corporate objectivity are exclusive alternatives; and, indeed, 
they were so conceived by their principal proponents. The proposals of 
the role of law contradict those of executive supremacy, for it is apparent 
that the administrative process cannot be judicialized and subjected to close 
court oversight without at the same time weakening executive, if not also 
legislative, control. The thrusts of the proposals run in opposite, as well as 
different, directions. 

One method of evaluation would be to consider the recommendations 
on an individual basis. By appraising each proposal in relation to what it 
purports to accomplish, the deficiencies and strength of particular measures, 
and eventually total prescriptions, could be established. Such an evaluation 
might be relevant and useful at one stage of criticism. Advocates of reforms 
do make mistakes in calculation; and, in this sense, the accuracy of the 
recommendations could determine the validity of the prescription. 
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A prior stage of appraisal is required, however. In the circumstances, 
it is less likely that mistakes in the proposals have been made in relation 
to what they intend to do, than it is probable that mistakes have been 
made in the formulation of the issue. It is therefore necessary to go behind 
the proposals to the conceptions of the problem itself. The adequacy and 
accuracy of the conceptions of the problem will affect the validity of the 
solution, before the question of the efficacy of particular measures 
even arises. 

In fine, it is necessary to put the question independently. What are the 
characteristics of the problem of administrative responsibility? What is the 
issue to which so many divergent and sometimes contradictory recommen- 
dations have been directed? When this question has been answered satis- 
factorily, the fundamental validity of the solutions can be tested. 

The short answer is that the problem of administrative responsibility is 
the problem of power. It is but one aspect of the larger and older problem 
of political responsibility. The problem of administrative responsibility may 
thus be restated as the problem of administrative power. But such a 
reply is only the form of an answer. Directly, it becomes necessary to ask 
further: what kinds of power do administrative officials possess?’ How much 
do they have? Where do they get it? Why do they have it? 

The power of administrative officials which is meaningful for the prob- 
lem of administrative responsibility inheres in what these officials do, or 
may do, to affect public policy and the rights of citizens. Extensive and 
systematic analyses of the administrative process during the past two 
decades have disclosed both the variety and the effectiveness of adminis- 
trative activity in these connections. Only a brief summary of conclusions 
needs to be presented here. 


1. Origination of legislation 

As Witte has testified: 
Beyond question many important statutes enacted by Congress have their origin in adminis- 
trative departments, and Congressional action is profoundly influenced by the wishes of 
these departments. To my personal knowledge this has been the situation as to substantially 
all social security legislation and also, I believe, as to most of the agricultural, banking, 


credit, defense, housing, insurance, public utility, securities, tax, and much other legisla- 
tion of the last five or eight years.” 


In state legislation, Scott and Zeller discovered that: “State and local 
administrative agencies and officers proposed and sponsored more than half 


of all the statutes enacted [in New York State].” ® But “the participation 
of the administrative departments in the legislative process is much broader 


* Edwin E. Witte, “Administrative Agencies and Statute Lawmaking,” Public Administra 
tion Review, II (1942), 116. 


” Elisabeth Scott and Belle Zeller, “State Agencies and Lawmaking,” Public Administration 
Review, II (1942), 205. 
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than the total number of their own bills implies.” Indeed, so great is 
administrative influence that “unless a nongovernmental agency can stage 
a spectacular campaign for its legislative proposal or win the approval of the 
affected administrative agency, there is slim chance of success for its bill.” * 

Many other persons, viewing the legislative process from both within 
and without, have confirmed these evidences of the political power of the 
administration in the origination of law.** 


2. Collaboration with legislators and legislative committees 


It is not merely in the proposal of laws that the power of administrators 
is exercised in legislation. Nor is this influence restricted to high-level 
personnel. As Freeman has recently demonstrated: 

Long-standing norms of our governmental structure, reinforced by a century and three- 
quarters of legal development and interpretation, encourage public activity in policy-making 
to direct itself toward [the legislative and executive] branches of government. Those who 
are interested in promoting certain nolitical viewpoints find it necessary to press their views 
upon two organs of government, each with legitimate power. This normative framework is 
set, in part, by a legal system of separation of powers and checks and balances between 


Congress and the Administration. However, the traditional negative view of this system 
is inadequate for portraying the reality of the situation.” 


In “reality” it is through many political subsystems, involving the lower 
units of the executive branch and legislative committees, that much public 


policy is formed. Within these “little political worlds, the chief participants 
interact with and react to one another to some degree independently of 


the larger political world of which the subsystem is a part.” Accordingly, 


the relations among members of a subsystem are basic determinants of the kind of public 
policy that comes into being for that particular substantive area. Many of the decisions 
reached in subsystems, though they be considered minor or detailed or insignificant when 
cast individually against a global backdrop, are collectively the stuff of which a large share 
of our total public policy is made.” 


3. Collaboration with pressure groups and special clienteles 


These subsystems of bureau-committee relations parallel, and often 
embrace, systems of administrative-interest group collaboration. As 
Freeman noted, the leaders from the “sub-units” of the bureaucracy “have 


* Ibid., p. 209. 


™ See, for instance, the cases in the Inter-University case program reported in Harold Stein 
(ed.), Public Administration and Policy Development (New York: Harcourt, Brace, 
1952). See further, Harry W. Jones, “Drafting of Proposed Legislation by Federal 
Executive Agencies,” 33 American Bar Association Journal 136 (1949), and Griffith, 
op. cit., pp. 65 ff. 


® J. Lieper Freeman, The Political Process: Executive Bureau-Legislative Committee Rela- 
tions (New York: Doubleday, 1955), p. 6 


“ Ibid., p. 33. Freeman deals extensively with the “little political world” which “shaped 
United States policy toward American Indians during the period between the pre-New 
Deal days of 1928 until the late 1940's.” Many other particular case studies have demon- 
strated the same “reality” of policy formulation. See esp., “The Foreign Service Act of 
1946” and the “Kings River Project,” in Stein, op. cit., pp. 661 ff., 533 ff. 
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become involved in relationships with leaders of the interest groups and 
have tended to take over major decision-making functions officially allotted 
to the government as a whole.” ® The extensive studies by Herring, Leiser- 
son, Truman and the others during the past twenty years leave no doubt 
that, in Herring’s summary: 

Civil servants . . . utilize outside group support in order to forward administrative projects 
before the legislature. Likewise, in presenting to the public new administrative policies, a 
favorable reception is more likely if it appears that the bureau is acting with outside support. 
Such relations between group spokesmen and civil servants facilitate the execution of the 
law and innovations can be introduced with less discord. Furthermore, private interests, 
won over to a governmental policy and convinced of its helpfulness to them, may make 
this policy their own and through self-regulation may partially relieve the authorities of 
the burden of regulation.” 

The strength and resilience of these co-operative bonds are demonstrated 
again and again in successful administrative resistance to Presidential 
direction. 


4. Influence upon the chief executive and his assistants 


The administration extends its influence upward, as well as outward. 
Through a variety of means, administrative officials exert a pervasive power 
upon the chief executive and the political heads of the major units of the 
executive establishment. 


The total influence of administrative departments upon the President in the performance of 
his duties . . . is at most times even greater than upon the action of Congress. ... They 
prepare first drafts of his messages and speeches in support of legislation. They utilize him 
[sic] to bring pressure upon Congressional leaders . . . . Finally, they influence his action 
in relation to the approval or disapproval of all bills passed by Congress.” 


The same condition has been found in state government. 


Thus rejection of a department measure by the governor is exceptional. 


Time and again the veto message of the governor will state that he disapproves a measure 
upon the advice of his commissioners. 


The counsel to the governor has stated that on about 90% of the bills the governor follows 
the recommendations of the departments.” 


Mutatis mutandis, the same conclusions obtain with respect to the depend- 
ency of the agency heads and commissioners upon the corps of permanent, 
professional civil servants.®* 


* Op. cit., p. 3. 

“E. Pendleton Herring, Public Administration and the Public Interest (New York: 
McGraw- Hill, 1936), pp. 37-38. 

™ Witte, op. cit., pp. 120-21. 

* Scott and Zeller, op. cit., pp. 214-18. 


” Evidence on this point is extensive. See, for example, the Inter-University Case Program 
cases; Carl Sapp, “Executive Assistance in the Legislative Process,” Public Administra- 
tion Review, VI (1946), 10; Richard E. Neustadt, “Presidency and Legislation: The 
Growth of Central Clearance,” American Political Science Review, XLVIII (1954), 
641 ff.; and Arthur Maass, “In Accord with the Program of the President?” Public 
Policy, [V (Cambridge: Harvard University Press, 1953), 77-93. 
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5. Interpretation of law 


Finally, there are many forms of administrative power associated with 
the application of law. As so reluctant a witness as Ernest Griffith has 
reported from his point of observation in the Legislative Reference Service 
of the Library of Congress: 

Laws of the present day —at least the more important ones — characteristically set an 
objective, and define the metes and bounds of the agency’s conduct. They then leave it to 
the agency to administer or adjust in the light of the objective the specified sector of 
national life by some process of continuous intervention. Great discretion is often allowed 
the agency in particular cases.” 

The extent and character of this discretion is implied by the very terms of 
the enabling acts in the critical spheres of public policy assigned to 
independent regulatory commissions and other “administrative” agencies. 
Even in 1940, the Attorney General’s Committee on Administrative Proce- 
dure found that forty-seven federal units, at or above the bureau level, were 
engaged in “rule-making” and “quasi-adjudication.” ™ It is a matter of 
record that the cases settled by the administrative agencies annually far 
exceed those handled by the courts; and single federal agencies exceed the 
judicial output of the entire federal appellate court system. Moreover, the 
vast bulk of administrative cases never reach formal proceedings, and there- 
fore cannot be appealed to the courts. 

Indeed, it must be noted that administrative discretion can be, and has 
been, carried to the point of nullification. Although the systematic evidence 
is scant and specialized, Wallace makes the generalization: “The fact is that 
the laws have been and are being nullified and that the practice of nullifi- 
cation by administrative officers acting either on their own volition or under 
the pressure of local opinion is a widespread and seemingly accepted process 
of government.” ” 

From these evidences, it is possible to answer the first two specific 
questions: how much and what kinds of power do administrative officials 
possess? In at least five major areas, administrative officials hold, and as 
a matter of fact exercise, an extensive and vast political power. Moreover, 
this exercise is supported by many technical and procedural devices. Civil 
servants write reports, testify before committees, draft bills, lobby, issue 
press releases and “propaganda,” “advise” political heads, hold hearings, 
conduct “training programs,” and engage in an almost interminable number 
of activities which register their influence. 

But the questions remain: where do administrators secure their power 
and why do they possess it? The first of these questions could be answered 


” Griffith, op. cit., p. 56. 
™ See Appendix B, Sen. Doc. No. 8, 77th Cong., Ist Sess. 261-76. 


® Schuyler Wallace, “Nullification: A Process of Government,” Political Science Quarterly, 
XLV (1930), 348. 
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in several ways. For present purposes, it will suffice to note that all adminis- 
trative power is conferred. Not merely in a formal, but in a substantive 
sense, the representative assembly, the chief executive, the courts, and other 
parts of the political system have bestowed upon administrative officials the 
authority to do the things that they have just been revealed to do. In some 
instances, the rise of administrative power has been accompanied by an 
absolute loss in the power of other governmental institutions. But in most, 
the loss has been relative only, as all parts of the government have gained 
some power during the bureaucratic enlargement. 

The second question is related to the first, as the excessive growth of 
administrative power suggests some of its own causes. Basically, the power 
of the bureaucracy is a product of (a) the new role of the state in economic 
and social affairs and (b) the inadequacy or unsuitability of the rest of the 
political system to that role. Insofar as the deficiencies of the legislature 
have resulted in the rise of administrative power, the director of the Legis- 
lative Reference Service has no doubt stated the primary cause: 

The principal difficulty faced by Congress in carrying out its contemplated functions may be 


put in question form. How can a group of non-specialists, elected as representatives of the 
electorate, really function in a specialized and technological age? .. . 


It is this factor that in most industrialized nations has given the major impetus to a 
growing bureaucratic domination. 


The effects of the multiplication of problems and of their growing complexity have 
revealed themselves largely in three ways. They have increased the demand upon the 
members’ time by the individual constituent; they have forced #n adaptation in the direc- 
tion of specialization and reliance upon expertise; and they have created a dispersiveness in 
the electorate that has reflected itself in the rise of the pressure group and in an erosion of 
Congressional party responsibility. 

Griffith concludes significantly, and correctly: “In all probability, each of 
these trends is irreversible, given separation of powers and our present 
election system.” 7 

Insofar as the courts have caused additional power to be diverted to the 
administration, the reasons are somewhat more subtle. It is undeniable 
that the courts have forced the legislature to turn to the administrative 
process by judicial hostility to certain public policies. The development of 
workmen’s compensation law provides an instructive example of judicial 
frustration of legislative intent. Quite generally, moreover, the court’s 
apparatus and procedure have been unsuited to a volume business in 
adjudication. Judicial redress has remained too expensive, as well as too 
dilatory, for modern needs. Further, just as legislators generally lack knowl- 
edge necessary to frame technical legislation, so too judges lack the under- 
standing which would allow them to settle technical controversies. Per- 
force, administrative agencies have taken power which was, or would have 
been, the courts’. 


™ Op. cit., p. 53. 
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Many of the causes which have contributed to the rise of the adminis- 
tration as against the legislature and the courts, have also tended to separate 
the administration from the chief executive. The executive and his 
appointees are only a few men. Presumably, they cannot master the sub- 
stantive intricacies of public policy any better, or any faster, than legislators 
or judges. Rightly or wrongly, great segments of the administrative estab- 
lishment have been put beyond the chief executive’s reach. And always 
the subsystem of political relations tends to exclude all but the parts of the 
executive organization immediately concerned in a given substantive 
question. 


Ill 


The foregoing conditions disclose the nature of administrative power. 
It is a vast, pervasive, flexible, and specific power. It has been drawn, in 
part, from other governmental institutions; and it at once reflects and aug- 
ments their weaknesses. There is no reason to expect that the forces which 
so contributed to the rise of the bureaucracy will diminish. Primarily, the 
fact of administrative power is the problem of administrative responsibility. 

It is now possible to evaluate the outstanding approaches to administra- 
tive responsibility. By applying the proposals to the basic features of the 
problem, the fundamental contributions and limitations of each approach 
can be appraised. 


1. Conservative reaction 


Perhaps the most that can be said for the conservative reaction is that it 
recognizes the symptoms of the problem. With some accuracy, the pro- 
ponents of this approach identify the expressions of the issue. They note 
correctly that the legislature has surrendered much of its former control 
over the bureaucracy and that the administration in collaboration with 
“selfish groups” has assumed a new significance in public policy. Were it 
possible to eliminate the regulatory and welfare programs of the state, no 
doubt the problem of administrative responsibility would be removed. 

The basic limitation of the approach, and one which rather completely 
destroys its validity, derives from a misconception of the problem. Spe- 
cifically, the conservative reaction fails to appreciate the reasons for the 
rise of administrative power. There is no bureaucratic conspiracy to destroy 
the right political order, even if administrators are reluctant to see their 
services diminished. It is altogether futile to ask the government to do less 
when the consequences of private action or inaction affect larger and larger 
segments of the community. In a real sense, the problem of administrative 
responsibility is caused by a problem of private responsibility, as the com- 
munity has been forced to create public agencies to restrain or supplement 





APPROACHES TO ADMINISTRATIVE RESPONSIBILITY 723 


the application of private power. There is no prospect of a return to 
a simpler society. It is vain to make the attainment of responsible adminis- 
tration conditional on such a regression. 


2. Rule of law 


The rule of law approach focuses on the “administrative process.” By 
this fact alone, it is limited in direct relevance to those agencies which 
may be engaged in rule-making and the settlement of cases and con- 
troversies. The other aspects of administrative power, such as origination 
of law or nullification, escape the purview of the prescription. The interpre- 
tation is quite correct, however, in its recognition that administrative 
officials can and do here affect substantial private rights. 

But just as the solution is initially limited to a part of the problem, so 
it is also restricted to the external aspects of that part. By prescribing the 
rules of procedure, the recommendation reaches the form, not the sub- 
stance, of administrative power. There is indeed nothing about notice of 
the “time, place, and nature” of an administrative proceeding which pro- 
vides a criterion for substantive decision. Of course, the community has 
a generalized and abiding interest in essential justice, but due procedure will 
not decide regulatory cases. Except insofar as access to the administrative 
agencies is assured for interested parties in a hearing, the rule of law does 
not reach the substance of administrative power. 

Moreover, the proposals concerning the organization of the “administra- 
tive” agencies seek to isolate them still further from external influence or 
“bias.” The courts have decided that the chief executive is not to be per- 
mitted to reach these agencies directly; and the critical hearing officers have 
been given extraordinary protections, even from agency direction. What- 
ever may be said of this arrangement as an aid to detached adjudication, it 
renders directly accountable interpretation of law more difficult. 

Certainly in the view of the proponents of this approach, the most 
significant element of the prescription is the proposal for wider judicial 
review. Ironically, this is its weakest provision. The vast bulk of the 
determinations of the administrative agencies are not subject to review, be- 
cause they are made in informal proceedings. To formalize these would 
be to lose the very advantages of speedy, cheap, and efficient action which 
led to choice of the administrative process over the judicial process in the 
first place. Further, one of the reasons for the existence of the administra- 
tive agencies lies in their expertness and ability to decide technical issues. 
The courts have demonstrated their incapacity to determine such questions, 
and their review must be limited accordingly. 

At best, the rule of law is partial in its scope and external in its appli- 
cation. It does not, therefore, comprehend or even reach the problem. 
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3. Executive supremacy 


Probably executive supremacy is the approach which is most congenial 
to many students of public administration. Its proposals reflect the heavy 
organization and methods emphasis which traditionally has characterized 
the study of public administration. 

This organization-and-methods bias constitutes at once the strength and 
the weakness of the approach. Quite correctly, it emphasizes the theoretical 
attribution of responsibility, authority, and obligation. Within a closed 
organization, the postulates of effective management could no doubt achieve 
symmetry and co-ordination in administration. 

The difficulty, however, is that the political substance of public adminis- 
tration does not fit the managerial mold. Nor does it appear that the 
two can be brought into conformity. The concept of the President of the 
United States, or of the governor of a state, or of the mayor of a large 
city, as the general manager of the executive aspects of these great institu- 
tions is rather naive. No matter how appealing may be the comparison, the 
government is not a business corporation. 

The reasons for this idiosyncrasy are plain when the nature of adminis- 
trative power is considered. The prescription does not recognize that 
sensitive and powerful groups in the community have practical representa- 
tion in administrative agencies. Moreover, it forgets that it is in the United 
States as impossible to isolate civil servants from legislators, as it is to cut 
them off from interested groups. The basic unit of political reality is indeed 
the informal subsystem; and these units apparently cannot be arranged 
by the Gulickian formulae of purpose, process, clientele, and area. 

The prescription also ignores the fact that the chief executive has more 
to do than ensure what Hamilton called “good administration.” When, 
to meet this condition, it is proposed to strengthen the executive office, it is 
also proposed to increase the distance between the manager and the 
managed. A group of assistants large enough and specialized enough to 
control the agencies, interposed between the chief administrator and the 
operating agencies, would surely be too large and too specialized to be 
controlled by the chief. A problem of responsible administration can 
exist at the high as well as the low levels in the organizational hierarchy. 

Even more than the intolerable managerial burden, the approach would 
put an impossible political burden upon the chief executive. The obligation 
for determining what is or might be the public interest is put ultimately 
upon the shoulders of one man who is elected every few years by millions 
of people on imponderable criteria. The chief executive cannot know 
enough, cannot receive sufficiently varied and true political impulses, to 
function as the tribunal for an entire body politic. It is a fanciful notion. 
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Although the prescription of executive supremacy is attractive and 
persuasive because of its logic and apparent simplicity, it offers limited hope 
for the attainment of administrative responsibility. It is addressed only to 
the executive branch; it contains internal deficiencies. And it is based upon 
an unrealistic view of the pluralistic political world. 


4. Corporate objectivity 


The corporate objectivity approach contributes much to an under- 
standing of the problem of administrative responsibility. Of all the 
approaches, this one perceives most clearly the source and dimensions of 
administrative power. It goes behind the symptoms of the problem and 
depicts accurately its causes. Accordingly, this interpretation finds the 
sources of the rise of bureaucratic power in technology, in the changed 
role of the state, and in the inadequacies of other parts of the political 
system to the demands of the new governance. Identification of the positive 
aspects of responsibility is also a valuable insight. 

But beyond the stage of formulating the problem, the approach con- 
tains some serious difficulties. These stem initially from the definition of 
responsibility. By positing two aspects of responsibility, political and objec- 
tive, an immediate problem of distinction is created. The definition seems 
to say that political administrative responsibility is that kind to which 
political controls are applicable, and objective responsibility that kind for 
which objective standards exist. But how indeed would an administrator 
determine when a given question fell into one category or the other? 
Perhaps more significant, on the practical level, is the question: how is the 
administrative official to convince the chairman of his legislative sub- 
committee that he, the chairman, doesn’t understand the matter well 
enough to indicate the public interest? Such a practical dilemma points up 
the theoretical dilemma of the definition. How are the standards of the two 
aspects to be resolved when they conflict? The approach contains no answer. 

Fundamenta! problems arise, as well, in connection with the operation 
of the objective standard. The approach is careful to insist that the 
standards of this kind of responsibility are objective rather than subjective. 
Moreover, wherever “the possibility of relatively voluntary choice” exists, 
the question is political. Hence, in objective responsibility, the possibility of 
choice does not exist. But what practical issue of public policy can be 
decided entirely by such “scientific” standards? There are numberless ways 
of building a bridge, all of them sound from a “scientific” point of view. 
Or, what criteria indicate whether present budget emphasis should be put 
on guided missiles or on public housing? 

To avoid reliance upon conscience, the approach uses “the fellowship 
of science,” or the members of the administrator’s craft, to enforce objective 
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responsibility. But who is in the reviewing craft? How does the fellowship 
of science learn of the administrator’s decision, the facts and the calcula- 
tions? How is the decision reviewed? What is the status of dissenting 
members of the craft: are they irresponsible? There can be no answer in the 
solution to these inescapable questions. 


5. Legislative supremacy 


Finally, legislative supremacy offers several important contributions to 
the solution of the problem of administrative responsibility. Certainly the 
democrat cannot disagree with its professed ideal, the mastership of the 
public. The proposals for simplifying the legislature are sound and appro- 
priate. In its emphasis upon the need for co-ordinating the two “political” 
branches, the approach again makes a valuable suggestion. 

The limitations of this approach, however, are equally impressive. 
The prescription is surely optimistic in its expectation that the reorganiza- 
tion of legislative committees and the enlargement of committee staffs will 
countervail bureaucratic power. It is also clear that the establishment of a 
“third force,” if carried far enough to be effective, would create fresh prob- 
lems of responsibility: the difference would be that it is the legislature’s 
bureaucrats who need controlling rather than the executive’s. But more 
important than these superficial weaknesses is the absence of a plan in 
the legislature for central discipline and control. So long as the legislature 
is chosen in its present manner and functions on a parochial basis, it would 
be reckless at least to suggest that it be given closer control over the 
administration. The proposal is not for a sweeping and basic reform of the 
legislature and of its relation to the executive as a condition of a new 
supervision of the administration. Whatever might be the case after such 
reform, without it the legislature would most certainly be unequal to the 
projected task. 

IV 


If the foregoing discussion has achieved its full purpose, several con- 
clusions should now be evident. It should be abundantly plain that in 
controlling and directing the use of administrative power, that is, in attain- 
ing administrative responsibility, American democracy confronts a problem 
of vast proportions. It confronts, as well, an incredibly complex problem. 
Inasmuch as administrative power is partially a function of the courts, the 
legislature, the presidency, and still other political institutions, the problem 
of administrative responsibility reaches into these forms and agencies. In- 
deed, in a real sense the problem of administrative responsibility is a prob- 
lem of the entire political system. It should also be clear that the need to 
achieve administrative responsibility is critical. As the capacity to influence 
public policy and to affect the rights of citizens becomes increasingly con- 
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centrated in the hands of administrative officials, some systematic regulation 
of that capacity becomes more and more urgent. 

Finally, it should be apparent that students of politics and public 
administration have not developed a satisfactory solution for this vast, 
complex, and critical problem. The particular deficiencies of individual 
solutions have been emphasized in detail above. While these shortcomings 
are enough to defeat specific proposals, a more general failure may be 
noted. When the outstanding prescriptions are viewed in relation to the 
sources and nature of administrative power, it is apparent that all involve 
a misconception of the problem itself. In certain approaches, the concep- 
tion is merely superficial and partial; in others, however, it is erroneous. 
Accordingly, the prescriptions either do not cover the problem, or they 
avoid it. In the former case, solutions seek to deal with administrative 
power by treating one, or at most a few, of its aspects. This attempt must 
prove futile because each aspect is dependent upon all others; and not 
until the whole of administrative power has been embraced in one system- 
atic conception, can an internally consistent or practically promising pro- 
posal be developed. Alternatively, other solutions attempt to eliminate 
the problem, ultimately by eliminating administrative power. This expedi- 
ent cannot succeed. It would try to remove administrative power without 
recognizing the causes for its existence. In the one approach which at 
first appears to escape these deficiencies, fallacy emerges again. For while 
corporate objectivity recognizes fully and accurately the sources of adminis- 
trative power, it mistakes the nature of that power. When the prescrip- 
tion eventually asserts that administrative discretion does not exist for 
objective determinations, it too introduces a fatal error. To this extent, 
all of the leading approaches fail because they have at some stage mis- 
conceived the issue. 

I have not in this essay offered a “new solution” to the problem of 
administrative responsibility. I have not intended to. Instead, I have under- 
taken the prior task of disclosing the problem accurately. As past efforts 
at solution demonstrate, the issue must be adequately defined before it can 
be attacked. This analysis has meant to reveal what has been done: of 
greater ultimate importance, it has meant to reveal what remains to 


be done. 





SUMMARY OF PROCEEDINGS OF THE TENTH 
ANNUAL MEETING OF THE PACIFIC NORTHWEST 
POLITICAL SCIENCE ASSOCIATION 


FEDERAL-STATE (DOMINION-PROVINCIAL) RELATIONS 
Henry F. Ancus* 


N AMERICAN OBSERVER of the Canadian federal system 
A should bear in mind that in Canada parliamentary supremacy 
prevails both in federal and provincial constitutions, that no rights 
of the individual citizen are protected against legislative action, that the 
provincial legislatures are subject to federal powers of reservation and dis- 
allowance suggestive of colonial principles, that some important powers 
retained by the states in the United States have been vested in the Parlia- 
ment of Canada, and that these powers comprise even the power to amend 
the constitution so long as provincial rights are not impaired (and perhaps 
in a crisis even if provincial rights were in issue). The basic minimum of 
provincial rights is protected by the hard fact that one province, Quebec, 
is dominantly French in language, social structure, and culture. 
There is thus a distinctively Canadian aspect to the problems apt to 
beset any federation: four of these problems will be discussed. 


1. A federal division of legislative power must be adjusted to chang- 
ing material conditions and changing social outlooks. The generality of 
the powers of the Parliament of Canada has been in some degree the 
counterpart of the implied powers of Congress. On the whole, however, 
the Canadian courts have been somewhat less helpful than those of the 
United States; and a Canadian treaty cannot operate to enlarge the legis- 
lative powers of the Parliament of Canada. There has been very little 
formal amendment which enlarges these powers (unemployment insur- 
ance and a limited power of constitutional amendment). “Water-tight” 
compartments have occasioned some difficulty in such matters as marketing 
legislation, labor legislation, and extraprovincial motor transport; but there 
is no pressing popular demand for further constitutional change. 


2. The greatest strain on Canadian federalism has arisen from financial 
difficulties. War, the great depression, and the cold war have driven the 
federal government into asserting control over the three great direct taxes: 
the personal income tax, the corporation income tax, and succession duties, 
two of which are the mainstay of progressive taxation and have, therefore, 
broad social implications. All the provinces but two have been more than 
compensated for the revenue they have had to forego; but Ontario and, in 
a lesser degree, British Columbia feel that they have been unfairly treated. 


* University of British Columbia. 
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Quebec dislikes the de facto extension of federal power and would, prob- 
ably, make financial sacrifices to avoid it. The federal government is 
actually raising more money than it needs for its own purposes and is in- 
clined to use its consequent nnancial strength to set a pattern of social 
services by means of conditional subsidies to the provinces. The provinces 
in many cases feel that they are getting back on terms money which is right- 
fully theirs without conditions. Yet they are often so anxious to spend 
money without having to incur the odium of increasing taxes that they may 
press for more subsidization, even on occasion when their citizens, as tax- 
payers, pay more than if each province raised its own revenue. 


3. No recognized method of constitutional amendment affecting 
federal—provincial powers exists — other than legislation enacted by the 
Parliament of the United Kingdom at the request of Canada. No agree- 
ment has been reached, or is in sight, on a key amendment to be enacted in 
this way which would once and for all transfer the function of amendment 
to Canada. The provinces feel that they have, in practice, a veto power 
which they would be foolish to relinquish: the federal government has 
practically recognized this veto power in respect of what has been called 
the “key” amendment. 


4. The atmosphere surrounding dominion-provincial disputes is 
important. In the last resort the federal government could win. It has 
unlimited powers of coercion, by enacting criminal law and by imposing 


taxation. It could force the issue by asking the Parliament of the United 
Kingdom to enact an amendment to the British North American Act. But 
in practice no political party could afford to alienate the voters in both 
(perhaps one might even say in either) Quebec and Ontario. 


The voters seem to like a conflict of attitude between provincial and 
federal governments and it is probable that (except in wartime) these 
governments make the most of their conflicts, each posing as the protector 
of the voters’ true interests. Voters are not interested in constitutional 
theory. They present their demands first to the provincial and then, fail- 
ing satisfaction, to the federal government, hoping that whichever is the 
more inclined to meet their wishes may have the constitutional power to do 
so. It may, therefore, be a very long time before a Canadian procedure for 
constitutional amendment is devised. 

It is suggested that Canadian experience may be a guide in understand- 
ing international problems, for an appetite for transfer payments is apt to 
coexist with a tenacious love of national sovereignty. 
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MANAGEMENT OF ATOMIC ENERGY IN CANADA 
James NyMAN* 


Using the major emphases in each case, we may divide the atomic 
energy program in Canada into three stages: (1) 1943 to 1946, when the 
major emphasis was on developing Canada’s contribution to the so-called 
Manhattan Project through supplying uranium to the United States and 
attempting to devise a means of producing plutonium, using heavy water 
as a moderator; (2) 1946 to 1952, when, in addition to supplying uranium 
and plutonium to the United States Atomic Energy Commission, funda- 
mental research and the production of radioisotopes for experimental and 
therapeutic uses were emphasized; and (3) 1952 and on, when, in addi- 
tion to carrying forward the previous activities, efforts have been concen- 
trated on devising a means of producing economic electric power from 
atomic fuel. In each stage, the government of Canada has played a 
decisive but changing role, with modifications designed to meet the chang- 
ing character of the program. Given the representative and responsible 
form of parliamentary government existing in Canada, I would like to 
examine the relations of government to this development and evaluate 
its appropriateness in each stage. 


1. When it was decided to proceed with the rapid development of 
the atomic bomb, Canada’s part was to be that outlined above. British 
and Canadian scientists worked on this phase under the administration 
of the National Research Council at Montreal and construction was com- 
menced on the first nuclear reactor at Chalk River, Ontario. This opera- 
tion was kept under strict governmental control and secrecy was carefully 
maintained. Decisions were made at a high level and Parliament was not 
consulted or given any of the usual control. This does some violence to 
our conception of democratic government, but under wartime conditions 
national security demands many sacrifices — and I[ believe that this was 
one of those necessary sacrifices. 

2. In 1946, the Atomic Energy Control Board was established under 
the provisions of the Atomic Energy Control Act “for the control and 
supervision of the application, use and development of atomic energy” and 
to enable Canada to participate effectively in its international control. To 
effect these purposes, this five-man Board, appointed by the Governor-in- 
Council, was vested with rather extensive powers. It could undertake 
researches and investigations, acquire deposits of the necessary raw ma- 
terials, and procure the incorporation of companies to carry out some of 
its functions, as well as establish regulations to control every phase of the 
operation, including necessary secrecy provisions. Most of these powers 


* University of California, Berkeley. 
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were exercisable only with the approval of the Governor in Council and 
the government was given the power to issue policy directives of a 
general or specific nature to the Board. Parliament was able to exercise 
control and scrutiny over the activities of the Board through the voting of 
appropriations, by having the Board make an annual report to the Parlia- 
ment, through the publication of the regulations which the Board made, 
by having the accounts of the Board audited by the Auditor-General, 
and through the appointment of special committees of the House of Com- 
mons to examine into the affairs and operations of the Board. It has been 
suggested that this control and scrutiny might be improved in a number of 
ways: (a) by having orders of the Board subject to nullification by Parlia- 
ment; (b) by the publication of the directives issued to the Board; (c) by 
establishing the special committees on a more regular basis and increasing 
their power to investigate; (d) by automatic referral of the financial reports 
of the Board to the Standing Committee on Public Accounts; and generally, 
by making more effective use of the control devices at its disposal. Integra- 
tion of the functions performed by the Board into the departmental struc- 
ture might have been considered as an alternative to the device of the 
control board. 


3. Since 1952, when Atomic Energy of Canada, Ltd., was created, 
emphasis has been placed on devising a means of producing economic elec- 
tric power from a nuclear reactor. This has brought the Government’s pro- 
gram more closely into touch with the private sector of the economy and 
co-operation between A.E.C.L. and industry has become quite extensive. 
The Board still exercises control functions. An amendment to the Atomic 
Energy Control Act in 1954 transferred much of the power of the Board to 
the Minister of Defense Production and operations in the research and 
development field and the raw materials production and procurement field 
were integrated within the framework of A.E.C.L. In addition to Eldorado 
Mining and Refining, Ltd., which dates from 1944, private mining com- 
panies have been engaged in prospecting and development work. A.E.C.L., 
together with the Hydro-Electric Power Commission of Ontario and 
Canadian General Electric, are now co-operating in the construction of a 
model nuclear power station designed to determine the feasibility of pro- 
ducing economic electric power by this method. This change in the Act 
considerably reduced the power of the Board; and as secrecy needs de- 
crease, the need for the Board will correspondingly decrease and doubtless 
it will ultimately disappear completely. As A.E.C.L. becomes gradually 
self-sufficient, it will take its place in the field of public enterprise along 
with other such government corporations which are operating in a sphere 
not closely linked with the nation’s security, as atomic energy has been 
in the past decade. 
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UNIQUE RELATIONSHIPS BETWEEN THE GOVERNMENT AND 
CONTRACTORS IN THE ATOMIC ENERGY INDUSTRY 


VERNE B. Lewis* 


The major plants for production of atomic weapons and the major 
laboratories for research in the field of atomic energy are owned by the 
United States government, but operated by large private companies and 
universities under contracts with the AEC. Many of the contracts are on 
a cost er cost-plus-fixed-fee basis. The AEC uses this contract approach 
to a larger extent than any other governmental agency. It is a unique kind 
of relationship between government and industry. It is also a productive 
and successful relationship. The substantial progress which has been made 
in the atomic energy field since the beginning of World War II has been 
made by contractors working as a team with the government. 

Unlike the nationalization of certain industries in Great Britain, for 
example, which apparently was considered a desirable objective by itself, 
the atomic energy industry was started as a national monopolistic industry 
out of necessity in the interests of national defense. The administrative 
devices used by the AEC, including cost-type contracts, must be considered 
in the light of this basic background of governmental policy. 

Important and substantial efforts have been made, in the last decade, 
to minimize the monopoly aspects of the industry and to minimize the use 
of cost-type contracts wherever the desired results could be obtained in 
another way. Private financing has been encouraged and firm price con- 
tracts have been substituted for cost-type contracts whenever feasible. 

The Atomic Energy Act was substantially rewritten in 1954 for the 
primary purpose of relaxing the restrictions on participation of private 
enterprise in the peacetime aspects of the industry. Government monopoly 
on production of atomic materials for military purposes was retained, how- 
ever. Congressmen then stated that they did not believe that any develop- 
mental program carried out solely under governmental auspices, no matter 
how efficient it may be, can substitute for the cost-cutting and other 
incentives of free and competitive enterprise. 

Despite the general policy to maximize the use of firm price contracts, 
the Commission still finds it necessary to use cost-type contracts for the 
operation of its largest and most complex plants. The basic relationships 
between the government and the contractor in a cost-type contract are these: 
the contractor operates the plant in accordance with the instructions of the 
government, and the government reimburses the contractor for all costs. 


* Assistant Manager for Administration, Hanford Operations Office, 
Atomic Energy Commission. 
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A continuing problem in the administration of a contract such as 
this is the control of use of government funds. In a fixed price contract, the 
government and the contractor agree in advance on the price. Only the 
contractor has to worry about controlling costs from that time on. This is 
not the case with a cost contract, of course. If costs exceed estimates, the 
government pays the bill — the contractor does not incur a loss. 

The government must necessarily, then, keep close watch over the 
contractor’s use of funds. This leads inevitably to government intervention 
in the internal management affairs of the contractor. A continuing dil- 
emma is how to exercise sufficient control over finances without interfering 
unduly with details of management. If control is carried too far, the 
government ends up bearing a large part of the load of managing the work 
and thus loses much of what it seeks to gain by the contract arrangement, 
which is management by a company which learned its management skills 
in private business under the pressures of the competitive market place. 

The general pattern of administration of such contracts is to secure 
agreement to the maximum feasible extent between the contractor and 
the government on goals, principles, and general policies, and to establish 
necessary controls on as broad a basis as possible. In this manner the 
government seeks to protect its own interests adequately and at the same 
time to give the contractor the maximum freedom to apply his skills and 
ingenuity to run the plants efficiently, economically, and effectively. 

Despite the fact that the cost-type contract has led to a successful form 
of teamwork between private companies and the Atomic Energy Commis- 
sion, neither the contractors nor the government looks upon the cost-type 
contract as an ideal form. The cost contract lacks the essential ingredient 
of free competitive enterprise. It does not have the profit incentive for 
efficiency and economy which is the mainspring of our business system. 
Therefore, the cost-type contract is used only when necessary. The govern- 
ment seeks private participation in this new industry on a normal risk- 
and-profit basis whenever possible, and it obtains such materials and 
services as it needs from private industry on the basis of firm price con- 
tracts, after competitive bidding, whenever feasible. 


ROOTS OF FRIENDSHIP AND FRICTION IN 
CANADIAN-AMERICAN RELATIONS 


Joun P. VLoyAntes* 
During more than the first two-thirds of the period which covers 


Canadian-American relations the major theme was friction which was 
engendered by invasions and annexationist designs as well as by boundary 


* Pacific University. 
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quarrels and border incidents. Added to these were the fishing and sealing 
controversies with their complicated legal, economic, and political aspects. 

The United Empire Loyalists who had emigrated to Canada because 
they refused to support the cause of independence in the colonies played 
a decisive role in the repulsing of Yankee invasions during the Revolution- 
ary War and the War of 1812. They were a major factor in the establish- 
ment of a Canadian nationality which stressed imperial ties and hostility 
to the United States, the legacy of which is still latent and manifests itself 
upon occasion. 

No invasions occurred after 1812 but friction was renewed and sus- 
tained by the attitude of American expansionists and such incidents as the 
Caroline affair and the Fenian raids. Three major boundary disputes per- 
petuated grudges and fears. Tempers rose to a near-war-fever level over 
the Maine—New Brunswick and the Oregon frontiers. The dispute over the 
panhandle of Alaska carried into the twentieth century a tradition of 
Canadian resentment of American aggressiveness. 

Despite the animosity in the history of the relations between the North 
American neighbors there has persisted a disposition for the pacific settle- 
ment of disputes. The willingness to abjure the use of force stems from the 
Rush-Bagot agreement of 1817. The Caroline affair and the boundary 
disputes in time yielded to the calm judgment of the conference table. 
The fisheries and pelagic sealing controversies were submitted to inter- 
national tribunals for adjudication in the early twentieth century. About 
the same time the International Joint Commission with its authority as a 
regulatory, investigatory, conciliatory, and arbitral body for boundary waters 
and other frontier problems was established. 

A constant and extensive interchange of people by immigration and 
travel, the unifying force of a common language, a common tradition of 
democratic institutions, and a consensus on basic social values have been 
at work to reduce the border to a line which is merely a demarcation of 
separate political sovereignties. Nevertheless, a movement of cultural 
nationalism has spurred the desire to develop a more distinctly Canadian 
cultural life and to resist the constant influence of American culture. 

Canadians were resentful of American neutrality during World War I 
and the isolationism which followed. American postwar protectionism 
was countered by Canadian protectionism and imperial preferences. But a 
new era of expanded trade followed the establishment of the reciprocal 
trade program. 

The relations between the two states during World War II established 
a firm friendship marked by close collaboration which would not have been 
thought possible a generation earlier. The war-forged unity has continued 
in the postwar period but has given rise to problems never before encoun- 
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tered in peacetime because of the very complexity and intimacy of their 
relations. Canadians are fearful of over-dependence upon the United 
States in international relations and insist upon the right to be consulted 
and to differ upon occasion. They resent being taken for granted as depend- 
able and uncritical allies. They argue that the great disparity in power 
between the two states does not necessarily reflect a similar disproportion 
in wisdom, and that almost any policy pursued by the United States is 
bound to have an effect on Canadian interest. For her size Canada’s 
prestige in international affairs is very great, but the shadow of the United 
States may be the most important single factor affecting her foreign policy. 
This is true despite the fact that she retains her traditional ties with 
Great Britain and the Commonwealth. 

Economic dependence upon her wealthy and powerful neighbor also 
alarms the Canadian nationalist. American investments amounted to more 
than ten billion dollars out of a total of thirteen billion dollars of foreign 
investments in Canada in 1955. In 1953 American residents owned 43 
per cent of Canadian manufacturing and 55 per cent of Canadian mining, 
smelting, and petroleum exploitation and development. Coincident with 
this situation has been a decline in the relative proportion of investments 
in Canada by Great Britain and the Commonwealth. Canadian depend- 
ence upon the United States is somewhat offset by the fact that she is a 
major supplier of raw materials and is the republic’s best customer. 
The major Canadian complaint, however, concerns the trade policy of 
her neighbor, which makes it difficult to wipe out an increasingly unfavor- 
able balance of trade. 

The intimacy and extensiveness of foreign and economic involvement 
with a state as powerful as the United States raises the possibility of 
de facto dependency. This is a question faced by other states associated 
with the United States but it arouses particular concern in the Dominion 
because of its position on the map. Canada has reason for uneasiness but 
will avoid friction with the United States. There are also advantages in 
intimate relations with the richest and most powerful state in the world. 


TRENDS IN POLITICS: FICTIONS AND REALITIES 
Hucu A. Bone* 


There are always trends and changes in politics, but there is a quality 
about most aspects of our politics that is noncontemporaneous. In politics, 
as in science, we build upon the accretions of the past. Yet there are cer- 
tain visible trends and situations in contemporary politics. 

One of these is the characterization of the age as one of “moderation.” 
Moderation has strong psychological overtones, but there are also tangible 
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evidences of it today which are revealed in the breaking down of many 
sectional, class, and ethnic frictions, the expansion of the political center 
and shrinkage of the right and the left. Moderation has been accompanied 
by a diminution of political alternatives, a lack of intellectual passion, 
and distaste for nonconformity. This is one of the greatest differences in 
mood between the United States and Canada today. The CCF and Social 
Credit parties have sizable followings and are presenting policy alternatives. 

Another remarkable development is the acceptance of divided govern- 
ment. A recent Roper poll shows that 75 per cent of the respondents 
regard the system of a President of one party.and a Congress of another 
as working well, if not as an outright desirable arrangement. This attitude 
has important implications for the political scientist, who generally has 
considered that responsibility is better placed through having the same 
party control both branches. 

The widespread tolerance of big government and the welfare state 
is also significant. The Truman budgets were met with a virtually solid 
phalanx of opposition from conservatives whereas the conservatives are 
badly divided over the Eisenhower “modern Republican” budget. Many 
conservatives have become converted and are criticizing their erstwhile col- 
leagues for opposing the budget. Still other conservatives proclaim their 
devotion to Eisenhower, but are calling on Congress to pare his budget. 

The trend toward group utilitarianism continues unabated and group 
life is becoming more institutionalized. Functional politics appear to be 
outstripping party politics in importance. Interest groups continue to 
enhance their power, both formally and informally, and are increasing 
their efforts in political campaigns. We have not evolved a satisfactory 
theory of group competition and democratic control in the Canadian and 
United States Northwest. Why have the political tactics and role of 
interest groups in Canada followed a different pattern than in the United 
States? We need speculation and study of this question if we are to learn 
why parties and interest groups are what they are in the two nations. 

A final development which shows considerable variation north and 
south of the border is the institutionalization of leadership, both in party 
and in the government. The staff build-up of the White House under 
Eisenhower and the expansion of staffs in Congress and in the national 
committee headquarters are bound to have some effects on these institu- 
tions. The increasing use of and reliance upon public relations men by 
candidates and party organizations promises to be a most significant 
development. Public relations men are no longer technicians and gad- 
geteers. They draw up master designs and have become political strategists 
and determiners of policy. Public relations men appear to have a much 
less prominent role in Canadian politics. 
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A final matter deserves study and speculation — this is the difference 
perceived between the Republicans and Democrats in terms of methodology 
and operation. Are these variations due to composition, ideology, program, 
minority or majority status, or other factors? Again we may raise the ques- 
tion whether there are similar distinctions in Canadian parties and politics. 
We need to formulate a number of inferences and propositions about the 
parties and politics of the two nations in such a way as to make them 
capable of verification. This will help us to learn the fictions and realities 
of our respective systems. We should not get sidetracked over methods or 
approaches for discovering trends in the two nations. Our major goal 
should be to evolve insightful generalizations on the uniformities and 
similarities of politics north and south of the border. 


DESEGREGATION — A CRISIS IN AMERICAN FEDERALISM: 
THE CONGRESS AND THE PROBLEM 


Donavp G. BALMER* 


Congress was and is a focal point of the tensions of the American 
federal system, such as those produced by civil rights questions. This was 
especially evident during the post-Civil War period and Radical Recon- 
struction. The Congress acquiesced in the Thirteenth Amendment and 
initiated the Fourteenth and Fifteenth Amendments and enacted the civil 
rights laws. With the return of the Southern Bourbons to the halls of 
Congress, the legislative branch ceased to he a source of civil rights 
advances. Although the passage of the Seventeenth Amendment some- 
what diminished the role of the Senate as a federal institution, the Congress 
remained the best protection of the southern states against federal legisla- 
tion pertaining to such questions as civil rights and segregation. Groups 
desiring positive federal action were forced to turn to the executive, which 
had become a national office, the electoral college notwithstanding. Minori- 
ties with little hope for substantial political influence in either popular 
branch turned to the judiciary for relief from discriminatory practices. 
These trends have been especially evident in regard to civil rights. 

The role of Congress has been, then, to serve as the one federal institu- 
tion wherein the southern states have an assurance of successfully vetoing 
legislation undesirable from the white southern viewpoint. The devices 
utilized are well known: equal representation in the Senate; the filibuster; 
senatorial courtesy; the seniority system; and the bipartisan alliance with 
northern conservatives. 

A brief review demonstrates the success of this southern veto in Con- 
gress, especially in the Senate. Legislation dealing with the poll tax, 
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lynching, and related matters was introduced but failed of enactment in 
1922, 1937, 1942, 1947, 1949, 1950, 1955, and 1956. The failure of Alaskan 
and Hawaiian statehood has also been viewed as evidence of southern 
power. A casual survey of the Congressional Directory reveals the exten- 
sive southern domination of the House and Senate committees concerned 
with domestic policy. Senator James Eastland’s chairmanship of the 
Senate Judiciary Committee recalled to our attention the fact that some 
48 per cent of all bills, and, of course, federal court appointments, pass 
through his committee. 

The desegregation decision of 1954 has stirred most southerners in 
Congress to expand upon their traditional role of vetoing legislation and to 
launch a counterattack. Three incidents might be cited to demonstrate 
this; all are from the election year of 1956. One was the “Declaration of 
Constitutional Principles” of March 12, 1956, which referred to the desegre- 
gation decision as “unwarranted.” One hundred senators and representa- 
tives pledged themselves to use “all lawful means to bring about a reversal 
of the decision and to prevent the use of force in its implementation.” 
Significantly, neither Speaker Rayburn nor majority leader Johnson signed, 
nor were they asked to. Original drafts of the Declaration were rumored 
to have spoken of nullification. The final draft did commend those states 
trying to resist integration. 

On July 13, 1956, Representative Tuck of Virginia presented a “Mani- 
festo” signed by eighty-three representatives from eleven states. The Mani- 
festo protested against President Eisenhower’s civil rights bill, which later 
passed the House. The Manifesto stated: ““Whereas the truth is that these 
combined proposals if enacted into law would constitute a flagrant violation 
of state’s rights... .” 

While the Declaration and the Manifesto stressed the federal division of 
powers, the third counterattack dealt with an area admittedly under 
federal control. This was the so-called Davis Committee’s investigation of 
the impact of desegregation on Washington, D. C., schools. A pro-segrega- 
tion subcommittee with a pro-segregation counsel stressed the problems of 
integration in hearings in the fall of 1956. Its report of December 28, 1956, 
was disputed by northern members, but the southern majority publicly 
called for a return to segregation. 

Thus the role of Congress has been to serve as the one national institu- 
tion wherein the segregationists have been able to prevent national action. 
While in recent months they have seen fit to counterattack, it has been 
primarily verbal, and there is no likelihood of congressional action to over- 
turn the desegregation decisions. Thus it appears that the role of Congress 
at this point in the crisis will be to do nothing. 
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THE FEDERAL EXECUTIVE AND DESEGREGATION 


Russe_t W. Mappox* 


Since the Supreme Court’s decision in Brown v. Board of Education a 
great deal has been written concerning the problems associated with imple- 
mentation. Very little consideration has been given to the roles that might 
or should be played by Congress or the President, in spite of the fact that 
they are important. With regard to the President, Woodrow Wilson ob- 
served that he is “the political leader of the nation, or has it in his choice 
to be... . His office is anything he has the sagacity and force to make it.” 
This statement reflects an extreme viewpoint as to the influence of the 
President, from whom many people expect more than he can possibly do. 

In regard to desegregation, it is imperative that the President act with 
moderation. Opposition against implementation of the Supreme Court’s 
decision continues strong in the South. Should the President seek to hasten 
the process appreciably, serious consequences might result. That President 
Eisenhower has been aware of this danger is reflected in statements at a 
press conference on March 14, 1956, when in regard to the integration issue 
he said, “If ever there was a time when we must be patient without being 
complacent, when we must be understanding of other people’s deep 
emotion, as well as our own, this is it.’ 

Recognizing the need for moderation, there are still many diet that 
the federal executive may do to assist desegregation. As Clinton Rossiter 
has pointed out, the President acts in many capacities, and some of these 
are especially pertinent to the problem under consideration. Operating in 
these roles, the President may be conceived as Commander in Chief, 
Protector of the Peace, Molder of Public Opinion, Chief of Party, Chief 
Legislator, and Chief of State. 

In his role as Commander in Chief, the President has used his authority 
to end segregation based on race in the military. This policy serves as a 
concrete illustration to all people of the fact that Negroes and whites 
can live and work together harmoniously even though many of the indivi- 
duals involved may never have experienced a similar situation previously. 
In this area the executive branch acted ahead of the decision in the Brown 
case. By that time there were no all-Negro units in the armed forces. 

What of the role of the President as Protector of the Peace? Mr. Eisen- 
hower has adhered generally to the principle that the police power is a 
reserved power of the states. In at least one instance, however, federal 
law enforcement officers have intervened. This occurred in December, 
1956, in Clinton, Tennessee. As a result of violent opposition to integration 
of the Clinton High School, the United States District Court issued an 
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injunction ordering all persons to refrain from such action. Because of 
inability or laxity on the part of local law-enforcement authorities, the FBI 
arrested sixteen persons for violation of the injunction. This action illus- 
trates one of the most important areas of activity for the federal executive 
with regard to desegregation. The President cannot afford to allow the 
authority of federal courts to be thwarted by violence. 

In his capacity as Molder of Public Opinion the President may use his 
great influence to develop a climate of opinion favorable to desegregation, 
and as Chief of Party and Chief Legislator he can do much to translate 
this favorable opinion into action. As Chief of Party the President must 
exercise caution and consider the political expediency of any contemplated 
course of action. The unfortunate political effects of Mr. Truman’s 
emphasis on civil rights planks in the Democratic platform in 1948 are not 
to be forgotten. This consideration does not imply the need for a passive 
or indifferent attitude on the part of the President. On the contrary, it 
emphasizes the importance of his role as political leader in a democratic 
society. The function of Chief Legislator is closely related to the role of 
Party Chief. Mr. Eisenhower has submitted to Congress a series of pro- 
posals for civil rights legislation that would strengthen the hand of the 
federal government. However, Congress has not enacted these recom- 
mendations into law. 

It is incumbent upon the President as Chief of State to make the best 
possible case for us in the eyes of the world. Emphasis must be placed on 


our accomplishments and our good faith with reference to desegregation. 
What we do inside our country assumes a great importance to many 
people of the world as evidence of what can be expected from us in our 
relations with them. In order that he may do a reasonably successful job, 
the President must be able to report real accomplishment at home. 


RELIGIOUS AFFILIATIONS OF AMERICAN CONGRESSMEN 
AND CANADIAN MEMBERS OF PARLIAMENT 


Jean A. Laponce* 


A quantitative study of the religious affiliations of the members of the 
American Congress and of the Canadian Parliament shows that both 
countries tend to have a constant pattern of representation. Certain reli- 
gions are proportionally overrepresented while others are equally repre- 
sented or underrepresented. In the United States in the last five congresses 
(80th through 84th), Methodists (excluding Negroes), Episcopalians, 
Congregationalists, and Presbyterians are much above their national aver- 
ages; Baptists (excluding Negroes) are slightly above their national average; 
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Catholics, Lutherans, and Jews are greatly underrepresented. In Canada, 
since the war, the United Church is the only denomination to be over- 
represented. Catholics are represented about proportionally. Jews and all 
Protestant denominations other than the United Church are under- 
represented. 

Each party has its own pattern of religious representation. In the 
United States, Jews are exclusively represented by the Democratic party. 
Baptists and Catholics are concentrated in the Democratic party. Congre- 
gationalists and Presbyterians are concentrated in the Republican party. 
Episcopalians, Lutherans, and Methodists are more evenly distributed. 
In Canada, Jews are exclusively represented by the Liberal party. 
Catholics are concentrated in the Liberal caucus. Anglicans are heavily 
concentrated in the Conservative party. Other Protestant denominations 
are more evenly distributed between the two major parties than in the 
United States. 

In both Canadian minor parties — the C.C.F. and the Social Credit — 
the United Church is overrepresented and Catholics are greatly under- 
represented. Baptists are strong in the C.C.F., weak in the Social Credit. 
The Church of England is very much underrepresented in the C.C.F., 
overrepresented in Social Credit. 
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An Introduction to the Law of Nations. By Oscar SVARLIEN. (New York: 
McGraw-Hill Book Company. 1955. Pp. xv, 445. $6.00.) 


The literature of international law is massive and impressive. It spans 
the centuries. Its reach is world-wide. Its application is universal. The 
object of its solicitude — peace — is indivisible. And in these days of 
Covenants and Charters, and Leagues and United Nations, enforcement 
machinery is global. In respect to subject matter, this literature covers the 
water front. 

Here is a book which should be welcomed by the teacher of inter- 
national law and by the student as well. It is not written for the inter- 
national law fraternity. It does not have the law reviews and journals 
principally in mind. The author does not seek a citation, a prize, or an 
award. He is a teacher of introductory international law in an average 
American university to average students. He seems unconcerned as to his 
standing with the foreign office of his country. Nor does he seem commis- 
sioned to impress diplomats at an international conference. He has written 
a brief and readable book for the average student to study and for the 
teacher to use as a basis for his instruction. For making the student the 
central and not the peripheral purpose of his book, the author deserves 
favorable reference from those who have profited by his work. 

In respect to subject matter, the author’s central theme is the Com- 
munity of States. While not neglecting the trees, he emphasizes the 
forest. While giving attention to the individual sovereign state as a subject 
of international law, the author places greater stress on the society of 
nations of which the individual nation is only a part. From this approach, 
the problems of sovereignty, independence, and equality fall logically into 
their proper place. Inevitably, then, the primacy is given the associated 
elements in interstate life rather than the “absolute sovereignty” and the 
“exclusive jurisdiction” of the individual state. While not neglecting these 
subjects, the book is not one on political theory or jurisprudence. To cover 
the international community, the author must include origins, ideas, doc- 
trines, alliances, organizations, and machinery. Part I is concluded with a 
brief summary of the history of international law and of the contributions 
of the classical writers. 

Part II follows logically on the function of states in international law. 
Again, while treating of the position and functions of members of the inter- 
national community, the legitimate objectives of the international society 
are not foredoomed to failure by an emphasis on right as against duty, or on 
sovereignty as against agreement, or on municipal law as against inter- 
national law. The usual titles dealing with state action are conveniently 
brought together under this section. They include states as international 
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persons, recognition, state succession, rights and duties of states, and state 
responsibility. 

Part III covers the questions which arise in regard to a state’s territory, 
broadly considered: what a state’s territory is; what it signifies; and its 
acquisition and loss are treated more briefly than in the traditional manner. 
Included as territory rather than as mere analogues of territory, are the 
areas of the territorial sea, the high sea, the sea bed, the airspace both 
above a state’s territory and above the open sea. 

More than in other texts, prominent place is given to diplomacy and 
diplomatic relations both as sources of international law and as means for 
its application and enforcement. Professor Svarlien does not suffer from 
the delusion that “the law” and “the courts” mean absolutely one and the 
same thing. In this section he deals with foreign agents and agencies, inter- 
national agreements, the peaceful settlement of disputes, and the problems 
of collective security. While regarding the international collective security 
organizations as enforcing international law, he does not regard them as 
displacing the international community. Nor does he mistake “United 
Nations Law” for international law. 

Following a common pattern, reduced space is given to hostile relations 
between states. The nature of war, neutrality, military occupation, and war 
crimes is dealt with in Part V. The impact of collective security on 
neutrality and war as traditional concepts must be taken into account by 
any author. Moreover, the cease-fire or armistice settlement as against a 
peace treaty, and the limited as against a general war are current tendencies 
which may ripen into custom. The approach of the Charter to the use of 
force in international relations is not regarded by the author as the final 
or exclusive word on the subject. 

The author concludes this study with a section on the individual in 
international law. First, he treats of the legal position of the individual, 
and then discusses the thorny problem of Human Rights. 

The book is simply written. Much material is concisely summarized, or 
relegated to footnotes. There is, nevertheless, ample documentation, and the 
major sources are fully cited and indicated. Much material generally 
included in a book of this kind is either omitted or is briefly presented. The 
emphasis is definitely on the international community and its activities 
and objectives rather than on the mere parts of the whole. Function 
rather than status seems to run throughout the book. And while broadly 
conceived and executed, the author has sought to cover the major subjects 
well rather than to cover the water front for the sake of covering it. 

There is appended an excellent selected bibliography of international 
law. A usable index is included. Students and teachers are in Professor 
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International Law and Asylum as a Human Right. By MaNuat R. Garcia- 
Mora. (Washington: Public Affairs Press. 1956. Pp. vii, 171. $4.50.) 


This is a slender volume, but a meaty one. It is a book obviously based 
on wide research —it is excellently documented — and in addition it 
develops and defends a thesis which makes it a significant contribution to 
the literature on the subject. Dr. Garcia-Mora, vice-chairman of the Depart- 
ment of Political Science at the University of Detroit, is concerned with the 
problems of the political refugee. This legal d.p., the author contends, 
should as a human being have certain undeniable rights, the most basic 
being that of asylum in foreign countries. The perfecting and recognition of 
this right “represents the only effective method thus far devised to protect 
the individual against aggressions from his own government.” 

Among the matters the-author discusses are the attitudes of the fathers 
of international law toward asylum, the state’s competence to grant asylum, 
the relationship of both common crimes and political offenses to asylum, 
the position of prisoners of war and deserters, and others. The argument is 
quite logically developed and, despite the strong thread of humanitarianism 
which is uniformly apparent, is persuasive even from the point of view of 
international law alone. In addition, the author writes clearly and readably. 

Garcia-Mora reflects a final note of disappointment, if not frustration, 
that the progress made toward the goal he would establish has been so 
slight but he does significant work in setting up and defining that goal. It 
is a book which will well repay reading. 

Russevv H. Firzcipson. 

University of California, Los Angeles. 


Proposals for Changes in the United Nations. By Francis O. Witcox and 
Cart M. Marcy. (Washington, D.C.: The Brookings Institution. 1955. 
Pp. xiv, 537. $5.00.) 


This is the second volume to appear in the series of studies on the 
United Nations projected by the Brookings Institution. In it the authors 
have undertaken a systematic review of almost all the proposals which have 
so far been made for changes in the powers, practices, or character of the 
United Nations. The task was a formidable one. Although the authors 
have limited themselves primarily to American proposals — both private 
and official — and to proposals which have been made within the United 
Nations itself, the sheer number and range of the suggestions in these 
quarters alone during the past ten years are almost overpowering. Virtually 
all aspects of its work are touched on, and the collection of these proposals 
here, if nothing else, testifies to the continuing power of the idea of inter- 
national organization despite the disappointments which have been occa- 
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sioned by the United Nations in action. By reducing this mass of pro- 
posals to a systematic presentation in terms of the powers, functions, and 
organizational structure of the United Nations, the authors have produced 
an invaluable reference work for all those who are interested in the prob- 
lems of international organization. 

But the study is something more than a catalogue of proposals for 
change: in each case a critical evaluation is made of the proposals in the 
context of the problems to which they have been addressed. In effect, the 
study thus comprises a review of the problems which have been presented 
by the United Nations in the course of its initial decade, the response which 
has been made to them, and an analysis of the practicality or desirability 
of proposed changes. The great problems — those concerning collective 
security, membership, the procedures for the peaceful settlement of dis- 
putes, and the like, as well as the problem of Charter revision itself — 
receive the bulk of the authors’ attentions. The attempted comprehen- 
siveness of the study creates its own limitations: if all questions are dealt 
with, none can be treated extensively. However, this is not meant as a 
major criticism; the authors can rightly refer anyone interested in a more 
elaborate treatment of any problem to a specialized study. Within the 
limits present in such a synoptic study, they have written a sober, useful, 
and reliable account. 

Despite the care with which it was done, the study is, for this reader, 
somewhat disappointing because of the terms in which the authors con- 
ceived their task and the attitude with which they approached their ma- 
terial. They have addressed themselves to that part of American opinion 
which is concerned with Charter revision —the book was intended to 
appear in time for the discussions stimulated by Article 109 of the Charter. 
Since the formation of policy is their principal concern, suggested changes 
are examined primarily from the standpoint of the interests of the United 
States, and are analyzed within a rather narrow practical frame of refer- 
ence. As a result, the study has the character of a solid governmental 
report, and, while there is certainly merit in such a treatment, much is left 
unsaid by it. This is particularly true in connection with the United 
Nations political system: the failure to produce effective institutions, and 
their replacement in practice with pragmatic improvisations — like the 
Uniting for Peace resolution and the mediating activities of the Secretary 
General — of doubtful effectiveness, mean that proposals for revisions in 
the Charter inevitably raise fundamental questions concerning the nature 
and structure of international institutions. The present study, useful and 
complete as it is, either leaves these questions untouched or, at best, sug- 
gests possible lines of inquiry. The authors, however, have provided us with 
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the initial work in which the mass of proposals for changes in the United 
Nations has been collected and reviewed; the final study has yet to be 
written. 


STANLEY MILLET. 
Hobart College. 


The United Nations and Pakistan. By MusHTag AHMAD. (Karachi: Pakis- 
tan Institute of International Affairs, distributed in the U.S. by Institute 
of Pacific Relations. 1955. Pp. iii, 160. $2.00.) 


Mr. Ahmad’s monograph is one of the latest in the as yet short list of 
publications issued by the Pakistan Institute of International Affairs, 
founded in 1947 after the establishment of Pakistan. It is a relatively short 
and modest book, but within its chosen limits a very competent piece of 
work, and one that will enhance the reputation of its author and of the 
research institution which sponsored it. 

The book, though it might have been difficult to find a more accurately 
descriptive title, is less a book on The United Nations and Pakistan (i.e., on 
the specific question of the relations of these two entities) than it is a 
series of essays on various aspects of the structure and functioning of the 
United Nations, written somewhat from the Asian point of view, and 
drawing a good deal of illustrative material from the experiences of Pakistan 
as a UN member. Mr. Ahmad begins with a chapter of general historical 
background on the founding of the UN, and then deals successively with 
its major organs. In Part II (which, pace the table of contents, begins with 
Chapter VIII, not Chapter VII), the treatment passes from the general to 
the particular, and deals with such questions as the admission of new 
members, various specific situations and disputes, and matters of technical 
assistance, disarmament, and security. 

In some respects the monograph has suffered the misfortune incidental 
to works on current affairs, and has become out of date before publication, 
or at any rate before becoming available in the United States. This is 
conspicuously so in the chapter on the admission of new members, which 
was written before the considerable addition of members in December, 
1955. Mr. Ahmad is therefore unable to take account of the vastly increased 
importance of the Afro-Asian bloc since that date, and of the way in 
which this has altered (or, as some might say, warped) the functioning of 
the whole organization. But, apart from such points, which are not the 
author’s fault, this is a useful survey of the UN in its first ten years, written 
with conspicuous good sense and moderation. 

ArTHuR C. TURNER. 

University of California, Riverside. 
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Foreign Relations of the United States; Diplomatic Papers: 1938. (Wash- 
ington, D.C.: Government Printing Office. 1954, 1955, 1956. 5 
Volumes. Department of State Publications 5775, 5798, 5672, 5697 and . 
6297, respectively. Total price: $19.95.) 


The five massive volumes of Foreign Relations for 1938 run to over 
4,500 pages, exclusive of 1938 documents previously published in separate 
volumes dealing with Japanese and Soviet affairs. Although they have 
been edited with characteristic skill, their effective use is somewhat in- 
hibited by the lack of complete, cross-reference indexes. Professional 
students of foreign affairs will be particularly interested in the correspond- 
ence conducted with foreign governments in 1938 on the question of nar- 
rowing the “fifteen-year gap” in the publication of Foreign Relations. In 
the case of the present volumes, however, the “gap” ranges from sixteen 
to eighteen years. 

The “undeclared war” between China and Japan accounts for the great- 
est topical bulk of diplomatic correspondence — some 1,335 pages (Vol. III 
and part of Vol. IV). While continuing to lend moral comfort and support 
to the cause of Chinese resistance, the chief preoccupation of the United 
States appears to have been to maintain a full record of the many legal prin- 
ciples and obligations which were constantly violated by Japan during the 
hostilities. The general political situation in 1938, following President 
Roosevelt’s abortive “quarantine” speech of 1937, was not favorable to 
international action against Japan. As reported from Paris by Ambassador 
Bullitt, the French hoped the United States would avoid involvement in a 
war with Japan since they felt “the British would be compelled to follow 
us and would be unable to act in Europe. ... [This] would mean catas- 
trophe for France and for Europe.” For their part, the British tentatively 
proposed that the United States and Great Britain might survey the 
possibility of parallel measures designed to achieve a negotiated settlement 
of the Far Eastern crisis. Sir Alexander Cadogan considered that “action 
for the restoration of peace through the established peace machinery of the 
League of Nations or through ad hoc machinery that may be set up for the 
purpose under the Pact of Paris or the Nine Power Treaty must, under 
present world conditions [February 14, 1938], prove ineffective.” The 
United States was reluctant to abandon principles of action derived from 
the Paris Pact and the Nine Power Treaty; and, after a short homily on the 
“realistic” adherence to principles, which others thought unduly “ideal- 
istic,” rejected the British suggestions. 

But 1938 was the “year of Munich,” and the principal focus of diplo- 
matic interest was the crisis growing out of Hitler’s steady aggrandizement 
in Central Europe. American diplomats forwarded a continual stream of 
reports of facts, rumors, and table-talk bearing on the annexation of Austria 





748 THE WESTERN POLITICAL QUARTERLY 


and the Sudeten crisis. To Neville Henderson, British Ambassador in 
Berlin, Hitler’s investment of Austria collapsed a “house of cards” and 
frustrated Britain’s efforts “to establish more cordial relations with Ger- 
many.” He told Ambassador Wilson that Benes must be prevented “from 
encountering a similar fate. They must not repeat the folly of urging 
Benes not to make concessions and to stand pat.” Hence, the Runciman 
Mission; and the British policy which, at the end of September, produced 
the Sudeten denouement at Munich. While the correspondence shows 
how persistently the Department of State sought to keep itself informed on 
European developments, it also shows how ineffective were the several 
feeble American efforts to exert moral suasion in the interests of a peaceful 
settlement. Early in the year, President Roosevelt and Under Secretary 
Welles had hoped to enlist British support for a plan for world peace, but 
had deferred to a British request for delay. On the day of Austria’s fall, 
Lord Halifax telegraphed the Department of State his apology: “I am 
bound to confess that one of the twin efforts which His Majesty’s Govern- 
ment were anxious to make to prepare the way for appeasement, and on 
account of which we asked the President to postpone his initiative, hes 
failed.” The Editor of Foreign Relations supplies his own parenthetical 
obituary: “No later correspondence has been found in the Department’: 
files regarding the President’s proposed peace plan.” 
H. ARTHUR STEINER. 
University of California, Los Angeles. 


The Undaunted: The Story of Resistance in Western Europe. By RoNALD 
SetH. (New York: Philosophical Library. 1956. Pp. 327. $6.00.) 


This is a popular and descriptive account, country by country, of resist- 
ance to Nazi occupation in Western Europe. The author is preoccupied 
with the tedious job of listing the organizations that developed in each 
country. Seldom does he examine recurrent organizational problems. For 
the most part, he merely emphasizes the decentralized and atomistic nature 
of resistance operations. For the general reader, fortunately, there is some 
color and value. With an understanding born of his own extensive war 
experience, the author relates many a heroic exploit, and thus manages to 
convey some feeling for the motivation, the stamina, and the resourceful- 
ness of those individuals who devoted their lives to the underground. 

Little consideration, however, is given to the cultural and psychological 
factors which encourage and discourage resistance, either within under- 
ground groups, or among great masses of occupied peoples. And yet, it was 
upon this mass of men who managed to build hope and hatred out of fear 
and frustration, that the ultimate success of the underground depended. 
Only infrequent references, furthermore, are made to the significant in- 
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fluence of labor, organized religion, certain of the professions, and many 
political party organizations. Why, for example, were non-Communist 
groups in certain countries so afraid of co-operating with their own Com- 
munist underground? Was their fear unfounded? If so, why was word 
passed to discontinue all co-operation with them? These and innumerable 
other questions are not raised by the author. He makes few generalizations 
and neglects to include a summary chapter. 

In the final analysis, this book has little significance for the scholar. 
Minimum attention is focused upon the organizational, psychological, 
social, or political foundations of cultural resistance. 


GerALD I. JorDAN. 
Claremont Men’s College. 


An Inquiry into Soviet Mentality. By GERHART NIEMEYER with the assist- 
ance of JoHN S. ResHeTar, Jr. (New York: Frederick A. Praeger. 1956. 
Pp. 113. $2.75.) 


The central concern of this book, the second in the University of 
Pennsylvania’s Foreign Policy Research Institute Series, is the degree to 
which the behavior of Soviet leaders can be expected to conform to West- 
ern conceptions of rationality. It is less a descriptive study of explicit be- 
havior than an analysis of Soviet Communist assumptions, epistemological 


as well as political, upon which action might be based. The author sets his 
purposes modestly, claiming to raise questions rather than provide definitive 
answers, although a few of his conclusions seem to strain at reaching defini- 
tiveness. The study serves to highlight “what is hard for Westerners to 
grasp,” namely, that “the Kremlin manages to be simultaneously for and 
against something.” 

The style is fluid and compelling. Particular observations are often 
acute, if sometimes repeated with distressing insistence. The best chapter, 
in this reviewer’s opinion, is that titled “Soviet Doctrine,” especially that 
part of it dealing with the strategic and tactical implications of the Com- 
munist dialectic and the relevance of an Orwellian kind of “doublethink.” 
Sudden reversals and apparently calculated duplicity are not, the author 
points out, necessarily the result of clever Machiavellism. “There is no 
explanation of these tactics except in the ‘logic’ of a party which feels 
assured of future power, considers every other political entity a present rival 
and an obstacle to the fulfilment of history, but can at times confidently 
move with the assumed dialectic of history in the opposite direction from 
where the party goal is supposed to lie. Communists are prone to pursue 
mutually contradictory policies and to look toward a future ‘higher syn- 
thesis’ to carry them on toward their goal.” 
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Two defects in the study might be noted. The definition of crucial 
terms leaves something to be desired. “Soviet” and “Communist” are used 
as if they were synonyms. “Rationality” is a problem. In discussing criteria 
of rationality early in the book, the author properly avoids entanglement 
in a full-scale philosophic inquiry into “reason” but rather lists seven 
usages of the term “rationality” which might be applied to the Soviet 
mentality. Later, however, it is not always clear which of the seven usages 
is implied when the word is used. And in the last two sentences of the 
book an ambiguously used “reason” comes bursting forth: “They [the 
Soviets] have degraded reason into a mere tool of inhuman power. Very 
well, let us, in defense of freedom, seize and turn around against them this 
weapon they now wield with impunity alone! ” 

Although the book is not primarily an empirical study, at many points 
its argument rests upon a structure of assumed evidence and the sources of 
this evidence are not always made as clear as they should be. In the entire 
chapter titled “Soviet Policy,” including a discussion of attitudes toward 
war and military and economic intelligence, the only references are to 
Stefan Possony’s A Century of Conflict and a Fortune article written in 
1943. Despite these defects, however, a vivid ideological image comes 
through, and the over-all contrast between Soviet and Western thought 
patterns is usefully sharpened. 

A valuable part of the book is the thirty-two page Appendix written by 
John S. Reshetar, Jr. Supported by judicious documentation and extensive 
quotations from Soviet leaders, he shows how the absolutism of a nominally 
relativistic ideology guides its exponents to find a “hidden hand” behind 
events when there is in fact none; how Soviet use of the Marxist law of 
the transformation of quantity into quality prevents acceptance of any 
theory of political equilibrium; and how, among other things, the all-or- 
nothing tendency in the “two camps theory” leads to a kind of secular 
messianism. 

Lee C. McDonacp. 

Pomona College. 


The Office of the Prime Minister. By Byrum E. Carter. (Princeton: 
Princeton University Press. 1956. Pp. 362. $5.00.) 


Mr. Carter’s declared purpose in this book is to produce “a temporarily 
adequate first attempt to paint a total picture of the modern office of the 
[British] Prime Minister . . . of what the Prime Minister does, and what is 
done to him.” 

The subject is analyzed in terms of eight topics which provide chapter 
headings. In sequence, these include a brief historical setting; the selection 
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of a Prime Minister; the Prime Minister and his relations with the public; 
and with the party; his role in the formation of a government; his relations 
with the Cabinet; and with the Parliament; and his role in the conduct of 
foreign affairs and war. There is a final chapter of conclusions. The book 
has a good index but no bibliography. 

The book presents a generous outpouring of facts about the Prime 
Minister and, in general, this factual presentation can stand on its own 
merits. It thus has usefulness as a reference work on its subject. But 
as a study “concentrated specifically upon the office of the Prime Minister 
in all of its ramifications, institutional and extra-institutional” it falls short 
of its goal. In particular, two serious faults must be mentioned. 

First, it is questionable whether the basic assumption of the book is 
demonstrated to be valid, namely that the office of the Prime Minister can 
be isolated for study in a way analogous to the methods which have been 
successfully used for the office of the President of the United States. The 
book seems. not to be a convincing answer to the question. The office of 
the Prime Minister has obviously become institutionalized in many of its 
aspects; but its essence is still a matter of qualities of relationship between a 
particular Prime Minister and his supporters in a more crucial sense than is 
the case in the presidential system. It is these noninstitutionalized qualities 
that do not come through with sufficient strength in this kind of analysis. 

Second, the study largely depends on secondary materials and memoirs 


published prior to World War II. In consequence, most of the subject 
matter has been treated previously in established works. The student to 
whom the book is directed will still need to consult these authorities in 
dealing with the office of the Prime Minister. 


Tuomas P. JENKIN. 
University of California, Los Angeles. 


A Preface to Democratic Theory. By Ropert A. DAHL. (Chicago: The 
University of Chicago Press. 1956. Pp. xi, 155. $3.00.) 


Professor Dahl calls this development of his recent Walgreen lectures 
only a preface to democratic theory because, as he says, it raises questions 
that would need to be answered in any satisfactory theory. Such a modest 
title can hardly do justice to this book, which should not only stimulate 
but also substantially inform the reader on many aspects of this important 
but frustrating topic. 

Democracy has always been an important but vague concept in political 
science. Most attempts to clarify its meaning have surrendered to the 
deceptive virtues of oversimplification, or to an idealization that seems to 
have little relation to the real world. Professor Dahl has fallen into neither 
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of these traps. We are given here an excellent instance of conceptual 
analysis, combined with careful appreciation of empirical relevance. 

To common opinion, and to many political scientists, democracy means 
majority rule, although often conditioned upon respect for individual and 
minority rights. To Professor Dahl this conception is of dubious value. He 
is unable to find any clear meaning for minority rights, or any way in which 
they can be effectively reconciled with majority rule. Majority rule itself 
he thinks to be of little reality, at least in determining specific policies. 
Neither the enthusiasm nor the foreboding which the idea has consistently 
inspired is really justified. Furthermore, he thinks majority rule to be a 
conclusion of simple deductive logic from the basic principles of demo- 
cratic thought: political equality and popular sovereignty. As such, its 
practical utility as a tool of political science is limited; from it we can 
neither predict anything in the real world, nor discover what institutions 
would realize it or its precedent values. 

Is, then, democracy at best an impractical ideal? Professor Dahl thinks 
not, if we can formulate for it procedural standards capable of being 
realized to some degree in actual political life. He proposes a tentative 
set of these, inspired by democratic principles but also based upon generali- 
zations from experience. The system the criteria represent, which he calls 
“polyarchy,” is complex, as it must deal with all aspects of the political 


process and present relatively specific conditions whose realization (or 
lack of it) can be observed, and, where possible, measured. Largely, no 


doubt, because of this “operational” perspective, Dahl’s system emphasizes 
elections and voting at one end, and specific policy decisions and their 
execution at the other of the total process, although the author is well 
aware that these may be only vaguely related, and that a vote may not ade- 
quately express an interest. 

An excellent, although cursory, analysis of American experience from 
this perspective concludes the book. It is evident that Dahl’s ideas are not 
unrelated to traditional conceptions. His evaluation of American democ- 
racy is hardly original, but has the virtue of being more clearly presented 
than most. 

In particular, the radical distinction claimed between Dahl’s ideas and 
Madisonian theory appears exaggerated. This claim is based upon the 
assumption that an institutionalist position — assigned to Madison — leaves 
no place for such factors as conscience and mores. This is clearly not a 
necessary conclusion, either from Madison’s works or from institutional 
analysis more generally. Institutional restraints are often seen as “backing 
up” noninstitutional controls, admittedly more ultimate but also more 
immediately uncontrollable, by inhibiting to a degree extreme expressions 
of particularist inclinations. Something like this seems to have been Madi- 
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son’s opinion, for he never discounted the significance of reason, as the 
eighteenth century understood it, but only the difficulty in enabling it to 
prevail. Therefore it may be said only that Professor Dahl’s ideas empha- 
size more thoroughly the pluralistic and pragmatic perspectives of the 
present, and tend to follow the vogue of stressing informal rather than 
formal organization. 

Often, too, the reality, and thus the importance, of the argument is 
restricted by the assumption that decisions must be made between two or 
more clearly distinguishable options. The actual process is more complex 
than this, and must be faced as such, regardless of the effect upon any 
attempt at a mathematical formulation of the functions. None of this, 
however, is in derogation of the great value of Professor Dahl’s contribution 
to the literature. 

WituiaM H. Harsovp. 

University of Washington. 


The Office of Governor in the United States. By CoLEMAN B. RANSONE, Jr. 
(University, Alabama: The University of Alabama Press. 1956. Pp. 
xii, 417. $6.00.) 


Nearly two decades have passed since the publication of Leslie Lipson’s 
brilliant treatise on the evolution of the American governor “from figure- 
head to leader,” hence students and practitioners should welcome Professor 
Ransone’s volume as an attempt to present “a clearer picture of the 
governor’s role in the day-by-day conduct of state government.” The study 
is based on a firm foundation of the author’s competent work on the 
governor’s office in eleven Southern states, amplified by an examination of 
the printed sources, and enriched by a realistic appraisal of governors-on- 
the-job by the skillful use of interviews with executives, other state officials, 
politicos of all shades of opinion, and many of the worldly-wise newsmen 
in some twenty-five states. 

Since the American governorship is primarily a political office, the 
author devotes five chapters to parties and elections, dividing the forty-eight 
states into a three-fold classification measured by the relative intensity of 
partisan warfare in the electoral contests from 1930 to 1950. With the 
broad outlines of party patterns tentatively drawn, Professor Ransone takes 
a cursory glance at campaign techniques and costs as an adjunct to the 
governor’s political functions. But at all events, whether the governor rules 
a one- or two-party state, “. . . we do not really have party government at 
the state level . . . the idea of disciplined parties in the legislature who work 
with the governor to execute a party program is largely a none-too-effective 
myth.” Moreover, the alleged distinction between politics and administra- 
tion has little application to the governor’s office today. For he is “. . . 
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elected in an atmosphere of factional politics and he continues to operate in 
that atmosphere in his dealings with the legislature, with his department 
heads, and with other members of the executive branch.” 

With the establishment of this basic political premise, Professor Ran- 
sone proceeds to discuss the larger issues lucidly summarized under the 
caption, “The Character of the Executive Function,” in which we find 
three broad areas of operation: Policy formation, public relations, and 
management, followed by later chapters which elaborate these topics with 
abundant proliferation. 

Viewing the governor’s dominant role in policy formation as a fairly 
recent development attained in part by constant accretions of power and 
prestige, the author points out that most governors, particularly those in the 
South, tended to place legislative leadership in the front rank of their 
duties. Such leadership has been accomplished in some states by legisla- 
tive default, but probably more often by the colorful and dynamic governors 
who have been able to carry their programs to the people by every method 
of communication at their command. Formally at least, the engineering 
of legislative consent is by means of executive influence in organizing the 
assembly, the message, the special session, drafting of “administration bills,” 
the patronage, and in the last resort, the veto. 

As to the omnipresent public relations function, the author shows quite 
clearly that this is the most time-consuming portion of the governor’s daily 
routine, and that some of the time thus spent might otherwise be put to 
greater advantage elsewhere. But in practice, such a curtailment would 
be undertaken at the risk of the governor’s future political aspirations. 

Although Ransone rightly dismisses the notion that the governor 
should be the state’s “general manager,” the evidence elicited from some of 
the Western Governors tended to raise administrative leadership in the 
scale of values in the over-all estimate. The author’s survey of the many 
and sometimes contradictory environmental factors in the governor’s man- 
agerial role follows conventional lines, but at least one novel feature should 
be noted. In a section entitled “The New Federalism — Bane or Boon?” 
Ransone breaks new ground by raising the question whether the vast pro- 
grams of federal grants-in-aid will tend to weaken the governor’s position 
vis-a-vis the agencies responsible for administering them. Furthermore, the 
author’s anaylsis produced the distinct impression upon this reviewer that 
despite some progress in structural reorganization and in executive budget- 
ing, the governorship is a beleaguered office, strong in policy-making, but 
less effective in execution; held responsible for general supervision over a 
“theadless fourth branch, but without effective controls over powerful polli- 
tical colleagues: responsible for important policy decisions, but poorly 
supplied with agencies of advice and information.” Ransone persistently 
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emphasizes the need for a strong governor, and of providing adequate 
powers and machinery to enable him to do a good job. 

Since the concept of a governor’s cabinet has been found to be generally 
unsatisfactory except in some of the larger states (e.g., New York, Calli- 
fornia), Ransone’s suggestion for staffing the executive office is perhaps 
his most original contribution. 

The concluding chapter reviews the old problem of reconciling guber- 
natorial leadership with effective responsibility and popular control. With 
carefully qualified interpretation that befits the scholarly approach, the 
author finds the answer not in diffusing executive power but in concen- 
trating it in this most visible of all state offices (and therefore more subject 
to popular control through the ballot), in legislative scrutiny of the 
governor’s program, and in more responsible government through a viable 
two-party system. 

Although a few factual errors have been noted, and some of the 
author’s conclusions are open to criticism, yet this readable book is one of 
the most useful works of reference for specialists in the field of American 
state government. 

Frank W. Prescott. 

University of Chattanooga. 


BRIEF NOTICES 


ARTHUR T. VANDERBILT, ed. Studying Law (2d ed.; New York: New York 
University Press, 1955. Pp. viii, 753. $6.00.) 


This fat volume of readings undertakes to prepare undergraduates for 
the study of law. One hundred fifty pages are purported English legal 
history by Zane: this selection is almost unspeakably bad. One hundred 
ninety-four pages are from Munroe Smith —a little elementary, or, more 
exactly, primitive jurisprudence, followed by a useful simple conspectus of 
European legal history. A simple schema of American law by Roscoe 
Pound occupies 60 pages; an essay by Pound on “social interests” takes up 
54 pages. Selections from Pound, Goodhart, and Wambaugh, in 108 pages, 
attempt to explain the interpretation of statutes and decisions. An article 
by Wigmore and two reports to the American Bar Association complete 
the book. 

The spirit of the book is traditional. Although three of the eleven 
selections were published after 1931, there is nothing in it that could not 
have been written before 1920. Legal history and the magic lore of prece- 
dents, with a dash of Roscoe Pound, are presented as the keys that open the 
door to law. It will do no immediate harm to the student to read this 
book, and some selections will be useful for orientation. But the general 
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teaching of the book is obscurantist. It implies that the answers to social 
problems are to be found in a repository or a skill called the law. There 
is no suggestion of the fresh breeze that has blown through legal teaching 
since the early ‘30’s, beginning with the work of the legal realists. What is 
needed is a book that brings Oliphant and Frank and McDougal before the 
beginning student. 


SAMUEL J. Konersky. The Legacy of Holmes and Brandeis: A Study in the 
Influence of Ideas (New York: The Macmillan Co., 1956. Pp. xii, 316.) 


This book is written on the agglutinative principle. A prodigiously large 
number of quotations from Holmes and Brandeis illustrate their views on 
selected topics; these are interspersed with an equally large number of 
quotations from commentators. The author savors all these quotations. His 
own comments are intelligent but because of his enthusiasm somewhat 
undiscriminating. 

The sources are principally court decisions and the book is in no sense 
biographical. The concern is with separate topics, and the discussion of 
these extends to the present day. Consequently the views of Holmes and 
Brandeis are not presented in a form so well integrated as one could wish. 


Rosert G. McC oskey, ed. Essays in Constitutional Law (New York: A. 
A. Knopf, 1957. Pp. viii, 429.) 


This book of readings reproduces fourteen items, most of them law 
review articles, on ten topics in constitutional law. They will supply useful 
supplementary reading for a course in constitutional law, but obviously the 
coverage is too limited to permit use of the book as a primary text. The 
editor says that the selections have been chosen because they are provoca- 
tive, and this must have been the reason for including as the sole item on 
separation of church and state an article arguing for released time and 
public aid to parochial schools. But most of the selections are scholarly 
rather than polemical. 


JoHN Lorp O'Brian, National Security and Individual Freedom (Cam- 
bridge: Harvard University Press, 1955. Pp. 84. $2.00.) 


Two lectures, the Godkin Lectures at Harvard in 1955, make up this 
little book. The author is a distinguished attorney. He surveys the “sordid 
and discouraging picture” of legislative and executive action in the name 
of security in recent years: the procedures in loyalty inquiries and the 
introduction of “preventive justice” which anticipates the offense trouble 
him most. The treatment is very general and includes none of the concrete 
examples which would point up the argument. The political scientist 
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should take to heart the author’s suggestion that we need courses in the 
history of constitutionalism which will develop the historical content of the 


Bill of Rights. 


Davip J. Daun, Soviet Espionage (New Haven: Yale University Press, 
1955.) 


This book has great scope: it reports all Soviet espionage plots, real and 
alleged, for the whole world since the Second World War, and for good 
measure some episodes which the author confesses were not espionage 
plots at all (see the account of the Amerasia affair, pp. 445-48). The testi- 
mony of informers before congressional committees supplies most of the 
material in the American chapter. On this authority a considerable num- 
ber of persons against whom no official action has been taken are listed as 
spies. Of course the matter used is protected by congressional privilege, 
so the author and the publisher have safeguarded themselves against libel 
suits. Under these circumstances we might expect that some reference 
would be made to the extensive body of countervailing evidence which dis- 
credits many of the accusations, but this elementary measure of fair play 
is altogether wanting. 





NEWS AND NOTES 


The Tenth Annual Conference of the Northern California Political 
Science Association was held at San Jose State College on April 27, 1957. 
The program consisted of a morning session on a proposed amendment to 
the California constitution which was defeated in the last election and an 
afternoon session dealing with the reaction of the United Nations to recent 
revolutions. The luncheon speaker was William A. Robson of the London 
School of Economics, then visiting at the University of California, Berkeley. 
The newly elected officers are President, James T. Watkins IV, Stanford 
University; Vice President, Carl Buckman, Fresno State College; Secretary- 
Treasurer, Norman Jacobson, University of California, Berkeley; Coun- 
selors, Roy Archibald, College of San Mateo; Robert C. Johnston, Mills 
College, Oakland; Earl C. Segrest, Sacramento State College; Frank Mesple, 
San Francisco State College; Burton Brazil, San Jose State College; Alma 
Patterson, Jr., City College, San Francisco. 


A Western Regional Conference on “The United States and the Far 
East,” cosponsored by the University of California, Los Angeles, and the 
American Assembly of Columbia University, was held June 13-16 at the 
Lake Arrowhead Center of the University of California. H. Arthur Steiner 
of the University of California, Los Angeles, served as director; G. Homer 
Durham of the University of Utah and Eric C. Bellquist of the University 
of California, Berkeley, served as chairmen of roundtables. Josiah W. 
Bennett, Political Officer, Office of Chinese Affairs of the State Department, 
and some fifty others, including representatives of business, industry, 
government, and the press, attended. 


John A. Vieg of Pomona College has announced the second program of 
summer study of state and national government by students of Pomona 
College. Nine students received grants of from $200 to $300 from the Falk 
Foundation. Six students surveyed California communities and areas; three 
spent more than a month in Washington, D. C., studying under the guid- 
ance of Dr. Houston I. Flournoy, who will join the Pomona College faculty 
in September. This study program will continue through 1960. 


Mr. Arthur J. Will, Chief Administrative Officer of the County of Los 
Angeles, reports that eight applicants have been accepted for the training 
program described in the Professional Exchange section of the March issue 
of the Quarterly. Twenty departmental requests were made for the twelve 
trainees who graduated from the program in June. 
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Merle Kling’s article, ““Towards a Theory of Power and Political In- 
stability in Latin America,” which appeared in the March, 1956, issue 
of the Western Political Quarterly, is to be reprinted in Revista Brasiliera 
de Estudos Politicos in a Portuguese translation. Edward B. Glick’s article, 
“Zionist and Israeli Efforts to Influence Latin America: A Case Study in 
Diplomatic Persuasion,” which appeared in the June, 1956, issue of the 
Quarterly, will be reprinted in a book by Dr. Glick, to be published shortly 
by the Theodor Herzl Foundation in New York. These raise to the number 
of six the articles in Volume IX of the Quarterly which have been or will 
be reprinted elsewhere. One of these has been translated into Japanese, 
one into Spanish, and one into Portuguese. 


Totton J. Anderson of the University of Southern California has been 
promoted to the rank of professor and has assumed the duties of chairman 
of the department. 


Gordon E. Baker of the University of California, Santa Barbara College, 
received a grant from the Social Science Research Council for the summer. 
This enabled him to do research in the Pacific Northwest as part of his 
study of the relationship of rural and urban political power to the process 
of the initiative and referendum in Washington, Oregon, and California. 


David A. Bingham, who is completing his work on his Ph.D. at the 
State University of lowa, has been appointed an instructor in political 
science at Arizona State College, Tempe. 


C. W. Cassinelli of Whitman College has been promoted to the rank 
of associate professor. 


Houston I. Flournoy has resigned his position as administrative assistant 
to Senator H. Alexander Smith to accept an assistant professorship in the 
Department of Government at Pomona College. 


William H. Harbold of the University of Washington spent the summer 
as research specialist on the Library Government Project sponsored by the 
Ford Foundation and the Pacific Northwest Library Association, investigat- 
ing “Control and Policy Making in College and University Libraries.” 


M. Judd Harmon of Utah State University has been promoted to the 
rank of associate professor. 


Thomas R. Herrick of Arizona State College, Tempe, has been pro- 
moted to the rank of assistant professor. 
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Evan A. Iverson has resigned his position at the University of Cali- 
fornia, Los Angeles, and has accepted the post of research director in a 
program of local government research and legislation sponsored by the 
Utah Municipal League, the Utah Association of County Officials, and the 
Utah Legislative Council. 


Albert Lepawsky of the University of California, Berkeley, has returned 
from a sabbatical year spent in England. 


Fremont Lyden has been appointed instructor in political science at 
the University of Washington. He will offer courses in public administra- 
tion and state government. 


Dwaine Marvick and Charles Nixon of the University of California, 
Los Angeles, have received a joint grant from the Committee on Political 
Behavior of the Social Science Research Council for a study of active 
campaign workers in three districts of the Los Angeles metropolitan area. 


Douglas H. Mendel of the University of California, Los Angeles, has 
been awarded a grant by the Comparative Politics Committee of the Social 
Science Research Council for a field survey in Japan of the influence of 
pressure groups and public opinion on Japanese foreign policy. He has 


received a leave of absence for the fall semester and will be in Japan from 
June, 1957, to early 1958. He will employ surveys and other research 
techniques. 


Fred Warner Neal has left the University of California, Los Angeles, 
to accept the position of associate professor of international relations and 
government at the Claremont Graduate School. 


Roy V. Peel of the University of Utah spent the summer as a consultant 
to the New Jersey Department of Conservation and Academic Develop- 
ment, advising on problems of population and planning. 


Hyrum Plaas of the University of Utah will teach this year at Brigham 
Young University, replacing Garth N. Jones, who is serving with ICA in 
Indonesia. 


Jess W. Reeder of Brigham Young University has been promoted to the 
rank of associate professor. 
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John S. Reshetar of Yale University has been appointed acting associate 
professor at the University of Washington. He will offer courses on the 
Soviet Union. 


Ross R. Rice has been appointed to the rank of associate professor of 
political science at Arizona State College, Tempe. 


John M. Swarthout of Oregon State College has been appointed associ- 
ate director of the Citizenship Clearing House for the year 1957-58. He 
succeeds Ivan Hinderaker of the University of California, Los Angeles, 
who returns to Los Angeles this month. 


Francis D. Wormuth of the University of Utah has been granted a 
leave of absence for the academic year 1957-58; he will spend the year 
as a member of the Graduate Faculty of the New School for Social 
Research in New York City. 








THE RELATIONS OF NATIONS 
by FREDERICK H. HARTMANN 


Building upon a distinct theory of international relations, 
this book surveys the diplomatic, legal, economic, military, 
and organizational relations of states. 

1957, 637 pages, $6.25 


AMERICAN NATIONALISM: An 
Interpretative Essay 
by HANS KOHN 


“Hans Kohn has cast a fresh and discerning eye on Amer- 

ican nationalism ... The result is an engrossing and stimu- 

lating book.” — The New York Times Book Review. 
1957, 272 pages, $5.00 


NATIONALISM AND LIBERTY: The 
Swiss Example 
by HANS KOHN 


“His book is short and crisp . . . It contains more valid 
information than American readers of history can readily 
find elsewhere.” — The New Leader. 

1956, 130 pages, $3.25 


THE TWENTIETH CENTURY: The 


Challenge to the West and Its Response, 
New and Enlarged Edition 
by HANS KOHN 


Four chapters have been added dealing with the new 
forces in Asia and Africa which have emerged since 1949, 
and with the problem, exposited by Toynbee, of whether 
the free Western civilization is in a critical condition or 
in decline. 1957, 300 pages, $3.40 


THE SECOND TREATISE OF 
GOVERNMENT and A LETTER 
CONCERNING TOLERATION, 
Second Edition 

by JOHN LOCKE, edited by J. W. GOUGH 


This edition includes an introduction by the editor and 
a brief history of John Locke. 1957, 167 pages, $2.50 


60 FIFTH AVENUE, NEW YORK 11, N.Y. 
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POLITICAL THOUGHT IN PERSPECTIVE 


By WILLIAM EBENSTEIN, Princeton University. 634 pages, $7.00. (Paperbound 
edition, $4.95) 


A text offering a fresh, original approach to teaching the history of political thought. It 
is the first and only book to present the development of political thought in the words of 
the great writers themselves. Frederick the Great, Woodrow Wilson, Nehru, and Churchill 
are included among the 26 authors, from Plato to Lenin. The result is a livelier presenta- 
tion, with the authors writing about men rather than about abstract ideas. 


INTRODUCTION TO POLITICAL SCIENCE 


By CARLTON C. RODEE, TOTTON J. ANDERSON, and CARL Q. CHRISTOL, all at 
the University of Southern California. 654 pages, $6.00. 


A vividly written approach to the principles of government and to the nature of all types of 
government. Designed as a complete survey of the entire field of political science, its 
approach is broad and general, rather than detailed. The book is exceptionally readable 
and interesting, with all new developments and studies included. There are unique chap- 
ters on The Impact of Technology, American and Comparative Governments, and 
Interest Groups in Modern Society. 


FUNDAMENTALS OF AMERICAN NATIONAL GOVERNMENT 


By CULLEN B. GOSNELL, Emory University; LANE W. LANCASTER, University of 
Nebraska; and ROBERT S$. RANKIN, Drake University. 478 pages, $5.00. 


This outstanding text sets forth the principal ideas and ideals underlying American 
political institutions . . . the machinery of the national government with illustrations of 
its operation as a going concern . . . and brief treatments, combining both principles and 
facts of the important functions performed by the national government. 


FUNDAMENTALS OF AMERICAN GOVERNMENT: 
National, State and Local 
By C. B. GOSNELL, L. W. LANCASTER, and R. $. RANKIN. 603 pages, $6.00. 


A concise and simple college text in American Government covering national, state and 
local aspects. The material is unified and consistent in quality and extent, with an excel- 
lent balance maintained between the theory of government and the practice. A unique 
chapter on the American Political Achievement shows the significance of our democratic 
system and its importance as compared with the communistic system. Includes six chapters 
on state and local material not found in the above mentioned text. 
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